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STATE OF NEW YORK.

No. 2.

IN SENATE,
January 2, 1877.

ANNUAL MESSAGE OF THE GOVERNOR.

STATE OF NEW YORK:
Executive Chambbb, January 2, 1877.

To the Legislature

:

At the commencement of my service as chief magistrate of the

State, it is gratifying to find the legislative representatives of the

people assembled in their respective chambers and ready to unite

with me in such measures as the welfai-e of our constituents may

demand. In entering upon our duties it becomes us to acknowl-

edge our dependence upon the Supreme Power which controls the

destinies of States and nations, and which has so often interposed

for our deliverance from danger, and humbly to implore a con-

tinuance of its guidance and protection.

We ought also at .all times to remember that we are not here to

promote our own individual interests. The people have not chosen

us and sent us to -their Capitol for any sucli purpose. On the con-

trary, they have placed in our hands a great and sacred trust, to be

administered for their benefit, and for. the interest and honor of the

inhabitants of the whole State, without regard to locality, religious

creed or political party. The money which they pay into the pub-
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lie treasury is not our money; nor is it the money of the State,

except as the people are the State. It still belongs to them until

it is paid out by their agents for the legitimate expenses of their

government as provided by the Constitution and laws. If a single

dollar be otherwise appropriated or paid, it will be a breach of

trust for which there can be no justification or excuse. Let us

keep these principles constantly before us as we proceed with our

respective duties.

FINANCES.

The accounts of the financial affairs of the State are kept with

thirteen different funds, counting the several canal funds ias one.

The details of the accounts will be found in the Comptroller's

report. The following statement exhibits the financial condition

of the State at the close of the fiscal year, as it would be if all the

funds were condensed into one

:

Aggregate balance in the treasury of all the

funds, October 1, 1875 $8,126,778 98*

Aggregate receipts during the fiscal year ending

September 30, 1876 18,623,986 29

Total $26,750,765 27

Deduct payments during the year 17,827,711 49

Balance in the treasury September 30, 1876, $8 ; 923 , 053 78

' A large proportion of the above balance in the treasury consists

of money in the various sinking funds.

The amount of receipts into the treasury on

account of the General Fund revenue during

the year ending September 30, 1876, was $11,646,517 63
The payments, including the deficiency of

$733,863.77 on the 1st of October, 1875, and

"

also $4,640,849, transferred to the Bounty
Debt Sinking Fund, were 11,644,982 98

Balance September 30, 1876 $1 , 534 65
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The balance, althoiigh_smal], is more satisfactory than the large

deficits which have almost nniformly appeared for many years past.

DEBT.

On the 30th of September, 1875, the total funded debt was

$28,328,686.40, classified as follows

:

General Fnnd , .

.

$3,119,526 40

Contingent 68,000 00

Canal 10,086,660 00

Bounty 15,054,500 00

$28,328,686 40

On the 30th of September, 1876, the total funded debt was

$23,315,898.58, classified as follows

:

General Fund $3,092,238 58

Contingent 5,000 00

Canal 10,081,660 00

Bounty 10,137,000 00

$23,315,898 58

Actual reduction of the debt during the year by

cancellation $6,012,787 82

Aggregate amount of debt $23,315,898 58

Deduct money and securities in the sinking

funds 14,191,889 50

Total amount of debt after applying sinking

funds : $9,124,009 08

The bounty debt will mature on the seventh day of April next.

The sinking fund, together with the one-third mill tax, now in

course of collection, will be suflicient for its full payment.
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The balances in the sinking funds on the 30th September, 1876,

inclnding money and securities, were as follows :

General Fund $2,910,529 36

Canal 2, 121,050 24

Bounty 9,160,309 90

Total $14,191,889 50

It must be observed, however, that the amount in the General

Fund Debt Sinking Fund cannot all be applied to the payment of

that debt, without leaving a large deficiency of means for paying

the current expenses of the government. The full amount required

for the payment of the debt was contributed from the surplus

revenues of the canals, as directed by the Constitution, the last

contribution having been received in 1873. But instead of being

applied to that object, it was used to pay other appropriations made

by the Legislalature, and not otherwise provided for, and has never

been fully restored. The debt therefore remains uncanceled, and,

if ever paid, it must to a krge extent be paid by taxation. The

whole of it— except $800,000, due in 1878, and $30,443.76, due on

demand — is payable at pleasure, and is held by tiie State as an

investment for the various trust funds. In this condition it will

of course remain, the interest upon it being paid to the respective

funds for which it is held, so long as the Legislature may choose to

leave it in that shape. It would be more satisfactory, and in better

accord with the Constitution, to have the whole debt extinguished,

and the money belonging to the trust funds invested in other

securities. It is believed that the $800,000 due in 1878 may be

paid from the sinking fund without taxation.

CANALS.

The report of the Auditor of the Canal Department exhibits in

detail the operations, revenues, debts and expenses of all the

canals. It will be unnecessary to present here any thing more

than a few of the leading and important facts.



Gtoveknok's Message. 7

The gross umotint of incotne from tolls and other sources for

the year ending 30th September, 18Y6, was $1,487,232.89, being

$438,662.74 less than in the preceding year. The cost of collec-

tion, ordinary repairs and other charges on revennes amounted to

$1,149,194.61, being $318,121.34 less than in the preceding year.

The Erie canal produced a surplus of revenue over expenses

amounting to $508,953.14. The other canals all show small

incomes and large deficiencies of revenue as follows :

OroBB income. Deficiencies.

Champlain $94,944 55 $83,667 51

Oswego 29, 048 35 27, 175 17

Cayuga and Seneca 11, 083 99 14, 312 34

Chemung 2, 104 84 7, 689 87

Chenango 3,717 38 4,602 03

Black Eiver 11,339 28 23,734 85

Genesee Yalley 14,668 50 8,595 60

Crooked Lake 30 48 1,562 41

The year has been one of unprecedented disaster to the boatmen

and to all others engaged in the navigation of the canals. In

addition to the great depression in every branch of business,

there has been an extraordinary competition between the railway

lines e^ctending from the Western States to tide-water, which has

diverted trade from tlie canals, and notwithstanding the very low

rates of toll, there has been a large falling off in tonnage as well

as revenues. Many boats have been laid up; others have been

run at a heavy loss and none of them appear to have made any

prpfits.
,

The effective measures of reform which have been enforced

within the last two years, arresting mismanagement and fraud and

reducing expenses, have saved the canals from total ruin. Small

as the income is, the expenses liave been reduced below it, and

yet the canals have been kept in complete repair during the entire

season. Their future success, if they are to have any, must depend

upon a faithful perseverance in this policy.
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The question of high or low tolls in the present condition and

prospects of canal transportation is one about which thei'e would

seem to be no ground for any difference of opinion. Under the

Constitution, as now amended, no more money can be expended on

the canals in any one year than the gross amount of their revenues

for the preceding year. It is, therefore, indispensable for the for-

warders to pay such tolls as are required to keep the canals in

running order ; and no one can reasonably ask them to pay any

more, when they are making losses instead of profits on every

cargo which they carry. It is true the Constitution requires the

canal deTst to be provided for from the surplus canal revenues, but

no law can enforce impossibilities.

It is to be hoped that the depression in trade will not be of long

continuance, and that prosperity may soon return to the canals.

It is believed that the railways cannot continue permanently their

unreasonable competition without involving themselves in ruin.

When such a change shall take place that forwarders can again

realize a fair income from their business, they will, of course, be

required to pay such tolls as will provide for the canal debt.

Until that time it must inevitably be a charge upon the tax-payers

of the State. With the usual amount of freight, at fair prices,

the present rates of toll will doubtless be sufficient for all purposes,

and with continued economy in expenses, they may probably be

still further reduced. Since the close of navigation the railway

companies have agreed upon an increase of freights ; but the past

history of such agreements leaves it uncertain whether this one

will be of long duration.

It is perhaps unnecessary to add that any expenditui-es, under

pi;esent circumstances, for enlargements or extraordinary repairs,

should not receive encouragement from any source.

Those who have suffered most severely by the loss of business

upon the canals are the boatmen, and although it may not be in

the power of the Legislature to relieve them, it is impossible to
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withhold from them our sympathy. The number of their boats is

about 6,000. They are in one sense partners of the State. They

do the work which produces the revenue to keep the c^als in

repair. Their labor is severe, and their exposure great. In many

instances their families live upon the boats, in order to reduce their

expenses to the lowest point. No part of the plunder which others

have received has ever gone to them ; on the contrary, they have

suffered from it by paying tolls which have been misapplied. But

with all their labor and economy they have been unable during the

past season to pay expenses. If any relief can be extended to

them in the present depressed condition of trade, it must come

from a further saving in the cost of maintaining the canals, and a

consequent further reduction in tolls. Even this will not probably

be suflBcient to carry them safely through another season of such

competition as they have encountered during the last year.

THE LATEKAL CANALS.

Whether any further appropriations should be made on account

of such lateral canals as the Legislature has the right to dispose of,

can be best determined after receiving the report of the commis-

sioners, appointed by an act of the last session to examine that

subject. It will be seen by the results of the year's business given

above, that those canals are rapidly disposing of themselves, and

have already become of little value, even to the people living near

them.

I learn from the commissioners that they have made the inspec-

tion and examination required by the act appointing them, and will

soon be prepared to report. The act fixed their compensation and

directed its payment, together with their expenses, but made no

appropriation, and they have not been paid. The necessary appro-

priation should be made.
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state prisons.

The State prisons have kept on their way from bad to worse.

The number of convicts in the three prisons September 30, 1876,

was as follows

:

Aubm-n 1 ' 281

Clinton 623

Sing Sing 1, 605

Total 3, 5«9

The excess of advances from the treasury over receipts from

earnings was $704,379.85. This deficiency is larger by more than

$100,000 than was ever before known. It is due to the present

Inspectors to state that they claim the increased deficiency to be

largely owing to incumbrances which fell upon them from their

predecessors.

A commission was appointed by an act of the Legislature of

1876 to make a thorough investigation of the affairs of the prisons.

The commissioners have been actively engaged in the service dur-

ing the whole summer and antumu. Their I'eport will very soon

be submitted to the Legislature, and will, I presume, cover the

whole ground of prison management, discipline and maintenance.

I commend it to the attention of the Legislature without further

comment at this time.

STATE EBFOEMATOKY AT EL]^IBA.

It is gratifying to be able to announce to tlie Legislature that a

large portion of the Keformatory building has been finished and

brought into use. With a reasdnable appropriation, the entire

structure will be' completed within the present year. The board

of managers, appointed by chapter 207, Laws of 1876, organized

in accordance with the act, and succeeded in securing the services

of a very competent and efficient superintendent. Having com-

pleted and furnished the south wing, they received 170 convicts

from the Auburn and Sing Sing prisons, who were immediately
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put at work upoti the north wing, the prison wall and workshops,

which have been advanced rapidly towards completion. The super-

intendent estimates that with an appropriation of $185,00(^ and

with the privilege of using the prisoners without the interference

of contractors, he can fully complete and furnish and bring into use

all the buildings, including the prison wall, within the year, and

support 300 convicts during the progress of the work, and that

then, with possibly a small appropriation for maintenance in 1878,

the Reformatory will cease to be a burden upon the State treasury.

He is confident that it can be made entirely self-sustaining.

In 1874, the Governor in his annual message estimated the whole

cost of the buildings at $2,000,000. Assuming the above estimate

of the superintendent to be correct, they will be completed for a

little more than one-half of that sum. Bnt_,for the ambitious style

of architecture adopted at the outset, the cost would have been

much less than $1,000,000.

The design of the Reformatory was the reformation, as well as

punishment, of young convicts who had not become hardened in

crime. With this object in view it was originally enacted that no

convicts should be sentenced to it. except such as were over sixteen

and under thirty years of age, and convicted of a first offense. It

is a source of much regret to the friends of the institution that

it should have been, even temporarily, diverted from its original

purpose ; but the crowded condition of the other prisons, and tlie

necessity of relieving tRem as far and as speedily as possible, led

to the use, for the time being, of the Reformatory for that purpose.

The managers will require some further legislation to aid them

in the discharge of their duties, and to promote the objects of the

institution. Their views and recommendations will in due time be

laid before you.

CONSTITUTIONAL AMENDMENTS.

The people of the State, at the last election, adopted, by an

immense majority, the constitutional amendments which had been
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approved by two previous Legislatures, and which have thus become

a part of the Constitution of the State. Tl^ej provide for the

appointment, by the Governor and Senate, of a Siaperintendent of

State Prisons, with all the powers of the Board of Inspectors, and

a Superintendent of Public Works, with all the powers of the Canal

Commissioners. A radical change is thus made in the manage-

ment bqth of the prisons and of the canals. In each case all power

and responsibility are placed in the hands of one controlling execu-

tive officer.

Wearied with the frauds, the wasteful and extravagant expendi-

tures which so often attend the management of irresponsible boards,

the people have determined to make this great change, with the

hope of better results. They undoubtedly desire that the amend-

ments be carried into gffect as speedily as possible. I recommend,

therefore, that an act be passed with as little delay as may be proper,

fixing the salaries of the respective Superintendents, and also the

amount of security to be given by each.

A brief act containing these simple provisions will be all that

will be necessary before appointing the Superintendents, and

enabling them to enter upon their important duties. If further

legislation should then be found desirable, either in regard to the

canals or the prisons, it could be perfected at the convenience of the

Legislature, and with ample time for deliberation.

PUBLIC BUILDINGS..

One phase of the extravagance and folly, amounting almost to

lunacy, caused by an inflated currency and inflated modes of life,

developed itself in a passion for costly public buildings. Of these

the New Capitol takes the lead. Its cost was originally estimated

at $4,500,000. There have already been expended upon it over

$7,500,000, and it will undoubtedly require as much more to com-

plete it ; and when completed it will be a vast pile of ornamental

stone work, not at all in keeping with the tastes and' good sense of

plain, substantial people. In addition to this, it is discouraging to
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contemplate its completion in view of the enormous annual cost of

heating, lighting, cleaning and superintending it.

Following in the wake of the Capitol are several insane asy],ums,

the State Reformatory, houses for normal schools, high schools

and other buildings upon which millions of the people's money

have been wasted in useless ornaments and luxurious arrangements.

In behalf of those which are not yet completed— embracing nearly

all of the most costly etructures— the usual representation is made

that unless we go forward and spend the further amounts required

for their completion, we shall lose all that we have expended.

Whatever force there may be in this argument, I confess that in

the present condition of financial aflairs, the actual distress caused

in many homes by the payment of their heavy taxes, 1 should

prefer to have the expenditures cease, the tax-payers relieved

and the buildings left as they are, at least until the advent of better

times. Fully responding to the demands of humanity in behalf

of the unfortunate poor, I cannot see the propriety or the justice

of reducing a large body of tax-payers to pauperism for the pur-

pose of building gorgeous palaces in which other paupers are to be

supported at the public expense.

STATE BOAED OF HEALTH.

Several medical gentlemen of great eminence in their profession

have asked my attention to the subject of a State board of health.

They believe that such an institution would render essential service

in the prevention of sickness and the preservation of life and health.

They claim that, in almost every case where local epidemics have

prevailed with a severity and fatality which seemed mysterious,

their origin can be traced to some neglect of sanitary precautions

or to, some cause which a properly organized board of health would

have discovered and removed. Important as this subject is, it has

been impossible for me to find time for such an examination of it

as would justify' any specific recommendations. I can only ask

your careful consideration of it. I do this the more willingly
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because I am assured that it is not intended that any expense shall

be incurred by the State beyond a moderate salary for the secretary

of the proposed board.

OOMMISSIONBKS OF EMIGRATION.

The condition of the affairs of the Commission of Emigration is

embarrassing, and demands prompt consideration. The commis-

sion is charged with the duty of watching over all emigrants landed

in the city of Xew York, on their arrival ; and, in the cases of any

who fall into distress, for some years afterwards.

Heretofore, nnder authority of the laws of this State, bonds have

been required with conditions to indemnify the cities, counties and

towns of the State against these passengers becoming a public

charge upon them. The practice has been to accept, in lieu of the

bond, a certain sum in cash from each passenger, which money con-

stituted the revenue or fund of the commission, out of which it

has reimbursed the several counties for any expenditures made in

suppoi't of distressed emigrants within the period named. This

revenue is now entirely cut off by a decision of the Supreme Court

of the United States, declaring all such laws unconstitutional. The

decision was rendered on the 21st of March, 1876, since which date

no commutations have been paid nor, bonds given.

Out of the moneys heretofore collected by the Commissioners

of Emigration, as agents of the State, the public faith is pledged

to provide for all emigrants— in behalf of whom contributions to

the fund were made— who may need assistance within five years

from the date of their arrival.

There are 120 acres of land on Ward's island upon which were

erected hospitals, a refuge, an asylum for insane persons and other

buildings, for the use of the commission. The lands were bought

and the buildings erected out of the commutation moneys. The
title to the property is in the State. The commission estimate its

value at $2,000,000. It is subject to a mortgage of $200,000.
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The Legislature last year, ©n the recommendation of the Gov-

ernor, appropriated $200,000 toward the current expenses from

May 1, 1876, to May 1, 1877. Of this there had been expended,

up to the third of November last, $109,000.

I learn by a communication from the president of the commis-

sion, dated December 13, 1876, that the number of passengers

from foreign ports landed at New York from January 1, 1876, to

the above mentioned date, was 109,692. That of these the num-

ber which came undei' the immediate care of the board was 72,326.

The number admitted during the same period to the refuge and

hospital was 3,953, of which number 687 remained in the institu-

tions— 331 being sick in the hospital, 141 insane in the lunatic

asylum, 162 crippled or otherwise disabled in the refuge, and fifty-

three children in the nursery.

It seems necessary that some provision be made by which the

public faith may be kept with the emigrants— at least until the

relief which is sought through a bill pending in Congress is

obtained. The importance of the question as to how we are to deal

with emigrants is shown by the fact that out of a little more than

8,000,000 reported as arriving since May, 1847, nearly 6,000,000

were landed at New York. Further details will be found in the

annual report of the commission.

SAVINGS BANKS.

Recent disasters among our savings banks admonish us of the

necessity of rigid restraints against mismanagement. These insti-

tutions are created for a special purpose, to wit, to take charge of

small savings; the savings of those who handle little money, are

inexperienced in investments, and to whom the loss, of any part of

their limited capital is a serious calamity. Every thing practicable

should be done toward absolute security, and the money deposited

by this class of persons should never be mixed up with that of

others who :handle large sums, and are. capable of faking care of. it
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for themselves, nor should it be subjected to the risks which persons

of greater means and large experience are accustomed to take.

I recommend a re-examination of the general law passed in 1875,

regulating these institutions. Section 34 of that act provides, that

for the purpose of ascertaining the surplus held by a savings bank,

the interest-paying stocks and bonds shall be estimated at their

market value. I suggest instead, that such investments shall not

be estimated above cost, nor above par, nor above market value.

Any advance in cost is unrealized profit until the stocks are sold

;

and it may never be realized. If a premium above par has been

paid, or is indicated by the current market value, this is sure to

disappear if the stocks or bonds are held for maturity ; it should

not be counted as an asset, except when the bonds have been sold

before maturity, and the premium is actually in hand.

I suggest, also, that the privilege, granted by section 27, of leav-

ing ten per cent of the aggregate deposits, and also the current

cash daily balances, of savings banks, with an ordinary bank or

trust company should be taken away. This is mingling the money

of the poor with that of the more speculative and more watchful

classes, and subjecting it to the same risks. It is inconsistent with

the provision of section 30, which forbids a savings bank lending

any part of its funds upon notes, bills of exchange, drafts or any

other personal securities whatever. For such is the very class of

securities on which the ordinary business bank will risk the money

of the savings bank, in common with that of its other customers.

It is, no doubt, desirable that a certain portion of the means of a

savings bank should be in such shape that it can be promptly

realized ; sufficient provision to this end is otherwise made by the

same section 27, which now authorizes temporary loans directly by

the savings bank itself, upon certain classes of stocks and bonds. I

see n& reason why a savings bank should not keep its cash means

as other banks do, in its own custody, in its own vaults.

An aggregate amount of deposits is now allowed to be made by
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one person, up to $5,000. I suggest that it be reduced to $1,000,

or at most $2,000 ; and this inclusive of accumulated interest.

Persons of considerable means now put money into a savings-bank

in order to get better interest than elsewhere. The institutions

are not me; nt for this class. The possession of considerable means

implies the capacity to take care of money. Nor do I approve of

the provision of section 22, allowing deposits to be received

from corporations and societies. Every association must necessarily

have a business head, capable of taking proper care of its funds.

An association of any kind does not need the aid of a savings bank.

Section 23 implies that savings banks may properly receive

deposits of money paid into court or under the order of a surrogate.

A separate class of institutions — trust, companies— have been

provided for this special purpose and such deposits are, for the most

part, in large sums. AH the creditors of a savings bank ought to

be of the same class, to wit, creditors for small sums. I anl

inclined to the opinion that the disasters among our savings banks

are due, to some extent at least, to their having sought, of late

years, after a class of business which formerly they never under-

took, and for which they are not intended.

Section 33 provides that dividends may be made of not exceed-

ing six per cent per annum. This limit, I think, should be reduced

to five per cent. High interest an(i increased risk always go

together. Government bonds pay now only four and a-half per

cent per annum, and savings banks ought not to be tempted, by

eftbrts to pay high interest, into dealing in any but the very safest

securities.

Section 33 requires every savings bank, when it has acquired a

surplus of ten per cent, to divide all accumulations beyond that.

I submit that ten per cent is not sufficient guarantee against losses.

In view of the great and sudden depreciation to which property of

all kinds is sometimes liable, as we know by present experience,

I am not sure that any limit sho>ild be put xipon the accumulation
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of a surplus fund. Such a fund had better be too large than too

small. It seems to me that the limit of ten per cent is, at all

events, much too low. These suggestions are respectfully submit-

ted to your consideration. The purpose I have in view is, that

this class of institutions, so valuable to the welfare of the great

mass of the community, shall be rigidly confined to the duty for

which they were created. They are semi-charitable in their natnre,

and their aid should not be given to nor their benefits shared by

those who need no help.

COMMON SCHOOL STATISTICS FOE THE TEAE ENDING 8EPTEMBEE 30,

1876.

Total receipts, including balance on hand Sep-

tember 30, 1875 $12,643,969 59

Total expenditures 11 ,410,288 71

Amount paid for teachers' wages 7^949,085 17

Amount paid for school-houses, repairs, furni-

ture, etc 1,779,124 19

Estimated value of school-houses and sites 31,817,904 00

Number of school-houses 11 , 571

Number of school districts, exclusive of cities.

.

11,027

Number of teachers employed for the legal term

of school 19,341

Number of teachers employed duiing any por-

tion of the year 30,209

Number of children attending public schools. .

.

1,067,199

Number of persons attending normal schools. .

.

6,391

Number of children of school age in private

schools 134,404

Number of volumes in school district libraries.

.

804,802
Number of persons in the State between the

ages of five and twenty-one years 1,585,601

The foregoing statements should attract attention. Previous tc

the year 1856, the State appropriated $800,000 per year for the

snpport of the common schools. The act of 1856 changed the

practice by levying a three-quarter mill tax, which produced a
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little over $1,000,000 per year, until 186T, when the rate was raised

to one and one-quarter mills, which produced over $2^000,000, and

in consequence of the recent exti-aordinary increase of valuations,

it now produces over $3,000,000, and for the next fiscal year it will

be probably $3,600,000. Adding to this the amount raised by

local taxation, for the same object, we have a grand total of over

$12,000,000. •

The amount paid for teachers' wages during the past year was

$7, 949,085.17. The whole number of children attending public

schools was 1,067,199. The number attending normal schools,

6,391. The. number of children of school age in private schools,

134,404. If to all these we add the numbers of those who are

instructed at home by private tutors, in academies, colleges and

. other institutions, not reported, some idea may. be formed of the

immense amount of money drawn from the people of_ the State,

voluntarily or by taxation, for school purposes. Without intend-

ing to intimate the least suspicion that any part of this large

amount is unwisely pr improperly expended, the subject, is of such

magnitude as to be worthy of careful examination and scrutiny.

The question whether the State can educate all the children

within its limits better than they can be educated in schools organ-

ized, conducted and paid for by the parents of the children them-

selves, has been decided in favor of the State, which is now

conducting the experiment on a very large and expensive scale.

It is of the utmost importance that the experiment should be

successful, and that it should be so conducted as to merit the con-

fidence and support of the entire community. To this end, if

there are any errors in the mode of conducting it, they should be

corrected before they lead to evils which it may be diflScult, if not

impossible, to remedy.

The only ground upon which citizens who have no children

can justly be compelled to pay taxes for the education of the child-

ren of others is, that it is necessary for the safety of the whole
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people, under our form of government. Our institutions, by their

very theory, carry with them the assumption of a certain grade of

intelh'gence among the citizens. It seems, therefore, to be the duty

ot a State to see to it that each and every citizen, so far as practic-

able, shall be educated to such a degree as will enable him to read

and understand the laws, the Constitution, and the ballot that he

votes on election day. The schools in which education is given

to this extent always carry their line of instruction far enough to

embrace all the branches usually taught in our common schools.

It seems to me to be a clear violation of personal rights for the

State to go beyond this and levy taxes to support free academies,

high schools and colleges, in which the higher branches of literature

and science are taught, and young men prepared for the learned

professions. This. should be left to individual effort, from which

better results always come than from any amount of donations

from the State.

It should also be remembered that the expenditure of such large

amounts of public money has almost invariably led to great abuses,

and there is no security against the same tendency in educational

management. The expenditures for school-houses, repairs and

furniture, during the last ten years, have amounted to $19,569,109.97.

It is, perhaps, well to inquire whether this large amount has been

wisely expended, in the construction of plain, substantial and

comfortable school-houses, or whether it has been, to any extent,

handled by fraudulent contractors, or devoted to tlie construction

of costly and ornamental buildings for the benefit, possibly, of the

owners of adjoining property.

I would also suggest an inquiry as to whether the normal

schools are really worth to the system what they cost. I am

informed that a very large portion of the pupils instructed in them

never follow the profession of teaching for any length of time.

There ought, also, to be found some remedy for the great abuse

and expense arising from the number of new school books, and the
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frequent changes made, for no good purpose but simply to benefit

the publishers and agents. It is undoubtedly true that induce-

ments are frequently offered to school authorities and teacl^frs,to

aid in the work of changing books and selling new ones. It would

be strange if these temptations were always resisted. It seems to

hie proper that the Legislature should fix some limit to this evi'l.

Finally, I would recommend a return to the former system of

making an appropriation of -a specific sum in each year from the

State treasury for the benefit of the common schools, and put into

the tax levy a rate sufficient to cover the amount— $2,500,000 at

the utmost ought to be, and will be, amply sufficient, i!:' proper care

is taken in the use of it. These suggestions are made in a spirit

of sincere friendship to our common school system, to the end that

it may not be exposed to any just objection ; that its administration

may be characterized by a wise economy, and by a degree of purity

which shall place it above suspicion, and keep it in the future as it

now is, strongly intrenched in tlie confidence of the people.

COLLEGES AND ACADEMIES.

The annual report of the R^ents of the University, soon to be

communicated to the Legislature, will fully exhibit the condition

of the colleges and academies of' the State. Notwithstanding the

stringency of the times the aggregate attendance in the colleges is

somewhat greater, and but little less in the academies, than during

former years. Some institutions of either class are adequately

endowed, and others are making vigorous efforts to secure such an

amount of productive funds as will place them on a secure financial

THE STATE LIBEAEY AND MDSEUM OF NATURAL HISTORY.

The Regents of the University, as trustees of the State Library

and State Museum of Natural History, will report their condition,

in detail, at an early day. Valuable additions to both have been

made during the past year, the library having increased to more
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than 100,000 volumes. In the departments of law and American

history, it is unsurpassed by any other State library of the Union.

THE NATIONAL GUARD.

From the report of the Adjutant-General, as well as from my

own limited observation, I learn that the condition of the National

Guard 'is entirely satisfactory. The appropriations made for its

support and improvement liave been carefully and judiciously

expended. The organization, spirit and discipline of the officers

and men were never better. The improvements in rifle prac-

tice, to which special attention has been given during the past

year, have been of a very gratifying character, and will be con-

tinued. At a comparatively small annual cost the National Guard

is kept in such a condition of organization and discipline as to con-

stitute a nucleus around which a large force could, if necessary, be

gathered and made effective in a very short time.

At the present time the National Guard consists of eight divi-

sions, eighteen brigades, one regiment and eleven separate troops

of cavalry ; one battalion and eleven separate batteries of artillery

;

twenty-five regiments, twelve battalions and eighteen separate

companies of infantry— in all comprising 1,546 commissioned

officers and 19,878 non-commissioned officers, musicians and

privates, making an aggregate force of 21,424, showing an increase

of 2,011 over the aggregate of last year.

REDUCTION OF TAXES.

In 1873 the State tax was $14,800,903 38

In 1874 the State tax was 15,727,482 OS

In 1875 the State tax was 14,206, 680 61

In 1876 the State tax was 8,529,174 32

The large reduction of taxes for State purposes. Shown by the

above statement, is due in some measure to the reduced amount
required for the bounty debt, but mainly to the stopping of expen-

ditures for new works and extraordinary repairs upon the canals
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and to the other reforms and economies which have been inaugu-

rated and enforced during the last two years. By a rigid adherence

to this policy the taxes may be still further reduced during the

present year. Unless the people permit a renewal of the wasteful

expenditures of former years, they will hereafter have no cause to

complain of the amount of State taxes. The load which oppresses

them most heavily will be found at their own doors in their town,

coimty and city taxes. When they have the courage to look these

in the fa«3e, and insist upon their reduction within reasonable limits,

they will obtain the full measure of relief to which they are

entitled.

The rate of taxation for the current fiscal year was fixed by the

Legislature at its last session at three and eleven-twenty-fourths

mills. For the next fiscal year it is estimated that two and three-

quarter mills will be suflScient. But this estimate is based upon

the assumption that the Legislature will decline to make appro-

priations which are not required for the legitimate expenses of

government.

INCEEASED VALUATIONS.

The State Assessors inform me that there will be a very large

increase in the valuations, especially in the agricultural districts,

carrying the total valuations for the whole State up to the probable

amount of about $2,800,000,000. This extraordinary increase is of

doubtful propriety. It seems to be an effort to follow upward the

unnatural prices caused by the currency inflation, at a time when the

inflation has produced its inevitable disasters, and when prices are

rapidly falling nearer to actual values. The effect of the increase

is to render it uncertain what amount any specified rate will pro-

duce. Instead, therefore, of levying speciflc rates for particular

objects, which may produce too much or too little, it would be bet-

ter to appropriate the amounts required and flx a rate suflacient to

cover them, so that, if there be a surplus, it shall remain in the

treasury.
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The efforts of the assessors should be not so much to increase

valuations as to produce a just and equitable distribution of the

burdens of taxation among the people. When this point is gained

it is of little importance whether tiie valuations are above or below

what are called actual values. For many obvious reasons it would

be better that they sliould be below rather than above. The true

value of property is rarely known. It is not a matter of fact, but

of opinion. Hence it is always estimated and the tendency usually

is to estimate too high.

EXEMPTING CHUECHES, ETC.

It is proper to refer in this connection to propositions which are

sometimes made to increase the valuation by changing the policy

which has always prevailed in this State of exempting ciiurches,

schools and hospitals from taxation. I cannot too strongly express

my disapproval of any such change. Our people of all classes and

all creeds have surrounded themselves with these institutions of

civilization which are foremost in the influences that diminish the

expense of government by lessening the infractions of law. They

should not be discouraged by the imposition of burdens from wliich

they have hitherto been exempt.

SUEPLUS OF THE BANKS.

Taxing the whole surplus of the banks in addition to their capi-

tal is neither equal justice nor sound policy. Besides compelling

them .to pay more than their fair proportion, it induces them to

divide their surplus among the stockholders, thereby diminishing

the security which it gives to the public so long as it is held by

the banks. In times like the present the exigencies of every day

may diminish both Surplus and security. The subject is submitted

to your careful consideration and wise discretion.

LEGISLATION IN APPEOPEIATION BILLS.

A very objectionable practice has grown up of inserting general

legislation in appropriation bills. The effect of it is to conceal
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legislative provisions in places where they ought not to be and

where the public generally do not think of looking for them. It

also puts it beyond the power of the Governor to withhold his

approval from such provisions unless he vetoes the whole appro-

priation bill in which they are contained. I trust that the practice

will be discontinued altogether, and that the question may not be

presented as to whether such provisions shall become law or

whether the appropriation bills containing them shall be returned

disapproved.

THE STATE SURVEY.

Several instances of the pernicious mode of legislating above

referred to will be found in the "supply bill" passed at the last

session. The most conspicuous among them is the provision for

instituting and organizing "an accurate trigonometric and topo-

graphical survey of the State." Without any application by the

people, with no appreciable evil to remedy, with no practical

inconvenience in the experience of a hundred years, and at a period

of great pecuniary embarrassment, a plan is enacted in an appro-

priation bill for embarking the State, against the wishes of its

people, in a work which promises to run through half a century,

and to cost an unlimited amount of money. The mode and the

matter of the enactment are alike objectionable, and I recommend

the prompt repeal of that portion of the supply bill.

THE CURRENCY.

The vast agricultural, manufacturing, commercial and financial

interests of the State make a sound and stable currency a matter

of the highest importance. It is, however, of little use to enter

into any extended discussion of the subject here. The country has

been deluged with essays in regard to it, and all intelligent readers

have as much information as they can hope for from such sources.

So far as legislation can produce any effect, it must be looked for

in Congress; the State is, of course, powerless in that direction.
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Fifteen years ago, wise action in the national legislature would

have saved the country from the universal collapse which has

fallen upon all business pursuits. At that time the whole amount

of currency in circulation in the United States was estimated at

between two and three hundred millions of dollars. Within four

years from that time, the amount was carried up to nearly eight

hundred millions, and has hitherto been kept up to over seven

hundred millions. The result is the same as has always been

produced by similar experiments, ever since a circulating medium

has been known and used in the commercial world. There was a

rapid rise of prices, wild speculations, all branches of business

unduly stimulated, over-trading, luxurious habits of living, general

demoralization, followed by the inevitable revulsions, wide-spread

bankruptcy, suspension of industries, and multitudes of people

deprived of employment and of the means of supporting life.

Whilst we can only look to Congress for any legislative measures

of relief from this state of things, it is quite evident that very

little can be hoped for in that way. Substantial relief will only be

obtained by a correction of the bad habits into which we have been

lejd ; by a return, if need be, to the simplest industries, to a reduc-

tion of all unnecessary expenditures, and a rigid economy, both in

public and in private life.

EAILBOAD KEPOETS.

Oorfiplaints are frequent among persons interested, both stock-

holders and bondholders, that the reports now rendered by railroad

companies, including those operating street roads, are not in such

form as to afford a clear and satisfactory view of their condition.

These corporations being creatures of the State, endowed with

great privileges, it is right that we should require from time to

time, from each one of them, a full and clear exposition of its situa-

"tion. Companies whose affairs are in a good condition will have

no objection to this being made known, and it is due to the people
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that if any are unsound their condition should be exposed as

promptly as may be. Concealment of such a state of facts from all

but a few principal managers will oftea enable those who are most

to blame for waste and loss to shift the burden thereof upon the

shoulders of innocent persons.

A memorial has been sent to me, addressed to you and to

the Legislatures of all the New England States, recommending a

certain form of returns, which has been agreed upon, after consul-

tation witli some prominent railroad companies, in a conference of

the commissioners of those States, and the State Engineer and

Deputy State Engineer of this State. The memorial is signed by

"all these parties. One object in view is that the returns shall

be of one and the same form in all the States, with the

hope, no doubt, that this uniformity will be extended to those

of the whole country. It is obvious that where the line of

a railroad extends into two States, as is frequently the case, it

must be more or less inconvenient to the company to make up

its statements in two different forms, and that, moreover, there

will be advantages to the public in having these returns uniform.

I suggest to you an amendment of the general railroad law, giving

to the State Engineer the power to prescribe the form of the

returns— the same power that is vested in the railroad commis-

sioners in Massachusetts— and such other power pertaining in that

State to railroad commissioners as may be necessary to insure and

enforce a proper exposition of the actual condition of these com-

,
panics. You will be able to judge of this matter better after an

examination of the memorial, and the papers accompanying it,

wliich I shall causa to be sent to yoii. The form upon which the

memorialists agreed will be found in the possession of the State

Engineer.

INSECUEITT OF PLACES OF PUBLIC RESOET.

The recent calamity at the Brooklyn Tlieatre, said to be une-

qualed in horror by any like event heretofore, calls our attention
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most forcibly to the duty of providing by law, and by the severest

penalties, against such disasters in the future. Those who seek to

make money by gathering ,the people in crowds into their build-

ings, are bound to take every precaution to insure their absolute

safety. The Legislature should enact regulations for all such build-

ings, so as to provide for the prompt suppression of fire and rapid

egress for the crowd in ease of alarm. In fact, the provision for

safety and for exit should be so complete and so manifest that

panics would not occur.

The danger is not limited to theatres and places of public amuse-

ment ; rooms used for lectures or for public meetings, our large

school-houses and even churches are, for the most part, so con-'

structed that in case of panic a large number of the crowd within

is likely to be fatally injured in the fierce, natural struggle to

escape.

The buildings owned by the public are as faulty as those used

for private purposes. We are familiar with one or more fatal disas-

ters among the children who, in cities, are crowded into four-story

school-houses. Attention should also be given to the security of

passengers in cases of fire upon steamboats and railway trains.

Nothing more than this brief allusion to the topic can be neces-

sary. Even without it, I am confident that you would promptly

have given your attention to the subject.

MUNICIPAL REFORM.

The report of the commission, appointed by ray predecessor, to

consider the subject of the government of cities, has not yet been

received. I hope that I shall be enabled to present it to you earlv

in your present session. In some respects the government of the

city of New York is in almost a chaotic condition; appropriations

of money are regulated, not by the Common Council but by a board

of four persons, of whom only one is chosen by the people. The dis-

tribution of administrative and legislative powers is imperfect and

uncertain. An out-going mayor has power to appoint, in some cases
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subordinate administrative oflScers for a term exceeding that of

the incoming mayor. Of the enormous debt resting upon the

city, as I learn from one of the commissioners, the amount of

$85,000,000 has been created by direct action of the State Legis-

lature, without being asked for or approved by the common

council of the city or the board of supervisoi's of the county, or

by its tax-payers or its people. There ai'e twenty-one of these

objectionable laws still in force, under which the full amount

of debt authorized by them has not, as yet, been contracted.

It would be well to examine into this matter at once, for the pur-

pose of repealing such of these acts as, in your judgment, should

not be left in force. In some of the acts the amount of indebted-

ness has no limit, but it is provided that, on the simple requisition

of a subordinate administrative department, bonds of the city may

be issued, provided that they do not exceed a certain sum per

annum. The number of years during which the acts may continue

to apply is not defined. The laws referred to are, in many instances,

imperative, requiring the debt to be contracted.

The evil practice of commanding the creation of debt, for local

purposes, by local governments, is not confined to laws relating- to

the city of New York alone. Upon our statute book will be found

many acts "authorizing and requiring" boards of supervisors,

trustees of villages and the like, not only to levy extraordinary

local taxes, for purely local purposes, but to incur indebtedness for

such purposes. The duty of the Legislature in such matters is

properly defined in article 8, section 9, of the Constitution, which

says :
" It shall be the duty of the Legislature to provide for the

organization of cities and incoi-porated villages, and to restrict tJieir

power of'taxation, contracting debts," etc. Whenever the Legisla-

ture undei'takes to impose on a neighborhood local taxes or local

indebtedness for local purposes, it assumes to have a knowledge of

the case which none can have except those who live in the neigh-

borhood affected. It undertakes to discharge the functions of
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village trustees, town officers, city aldermen or supervisors ot

counties ; for which functions the men selected especially for these

places are better fitted. Whatever evils may occasionally appear

in local, government should be remedied by the people at home,

upon whom the responsibility should rest.

COEEUrT USE OF MONEY IN ELECTIONS.

The Constitution and laws of this State contain many very

stringent and excellent provisions for securing the purity of the

ballot box and preventing the corrupt use of money, in elections.

The penalties which they inflict upon those criminals who violate

them are very severe. It is, however, apparent that in every

impoi'tant election the laws upon this subject are grossly violated

or evaded. I recommend a thorough re-examination and revision

of them with a view of rendering convictions rnore certain and

with additional and severer penalties. So vitally important is the

preservation of the purity of elections to the permanent existence

of our form of go^^ernment, that in my opinion any man who buys

or sells a vote should be forever thereafter disfranchised and sub-

jected to such other penalties as will be most likely to prevent the

commission of the' crime.

BETTING UPON ELECTIONS.

Another gigantic evil, closely allied to the corrupt use of money,

is the practice of betting upon the results of elections. This prac-

tice has always existed to some extent ; but it, and the evils result-

ing from it, have recently been developed to an alarming extent.

It is unquestionably true that many millions of dollars were staked

upon the result of the late election. Every person interested in

such bets had a strong motive for corrupting and bribing voters,

and there is no doubt that many yielded to the temptation. The

heat and excitement of the contest were also greatly intensified by

the same cause. I recommend the enactment of a law, with sevei-e

penalties, entirely prohibiting all bets, direct or indirect, upon the

result of any election.
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national affaik8.

The recent presidential election threatens to prove an epoch of

solemn portent in our history. For the first time in the twenty-

two.elections which have been held for President and Vice-Presi-

dent of the TJnited States, ttte result remains a subject of contro-

versy after the canvass of the votes within the States has been made

and announced. • The two houses of Congress have been hereto-

fore repeatedly required to pass upon the authenticity and validity

of electoral votes, but in no former instance has the election turned

upon the questionable notes. In every former case the result has

been determined by electoral votes which were not in controversy.

In the present instance one candidate for President and one candi-

date for Vice-President have received 184 undisputed electoral votes,

as well as a popular majority exceeding a quarter of a million.

Another candidate for President and another candidate for Vice-

President have received 165 undisputed electoral votes. All the

votes of three States— four in Florida, eight in Louisiana and

seven in South Carolina— making nineteen in all,, are still in dis-

pute ; also one of the three votes of Oregon. In all tliese cases

two sets of returns have been " transmitted to the seat of govern-

ment, directed to the President of the Senate," to await the action

of the two houses of Congress whose duty it is to verify, ascertain

and count the electoral votes.

In a situation involving such momentous results as the chief

magistracy of this republic, all the baser as well as the better forces

of society are naturally embattled to secure the prize. It is in such

crises of history that the controlling force of cardinal principles is

liable to be weakened, dangerous concessions to be made, perilous

precedents established, sacred traditions violated, and the most

important bulwarks of constitutional freedom rendered less secure.

In Louisiana we have spen a State government imposed on the

people by the military force of the federal executive, under color

ofapretended orderof a federal judge, which order in itself was void,
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and which led to the resignation of the judge who made it, to escape

mpeachment. We have seen the government thus imposed by mili-

tary force condemned as illegal and a mere usurpation, by both houses,

of Congress, and the electoral votes given under its auspices-

rejected in the counting of the presWential votes in 1873 by the

concnrrent judgment of the same tribunal. We have seen the

government so imposed create "a returning board" practically

vested with absolute power to revise and, if they please, to reverse

the I'esults of the election by the people of the State, and thus

organize a political mechanism under which an oligarchy in tempo-

rary possession of the legislative power of a State might perpetuate

their ascendency indefinitely.

I pause here in this statement to interpose, in behalf of the people

of this great commonwealth, a solemn denial of the power of

any State government or of the federal government to vest such

powers as are claimed by the Louisiana returning board in any can-

vassing board whatever.

In the fii'st place, such powers in respect to the choice of presi-

dential electors are not warranted by, but are repugnant to the

Constitution ot the United States. The provision of section 1 of

article 2 of that instrument, " that each State shall appoint, in

such manner as the Legislature thereof may direct, its presidential

electors," does not confer on the Legislature of a State an unlim-

ited power over the subject. No one will pretend that a tempo-

rary majority "in the Legislature of a State could grant to an

individual or to a set of individuals, the power to appoint presi-

dential electors; that it could make this grant for a period of

years, indefinitely, or to his or their heirs or assigns.

What it cannot do in -form it cannot do in substance; what

it cannot do directly it cannot do indirectly. The choice which a

Legislature is authorized to make for a State, in the mode of

appointing presidential electors, is limited to a mere selection

between certain known forms of action, recognized in the practice
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of popular government, and consistent with the nature of popular

government. It is a choice of modes, but must not change or destroy

the essential character of the thing itself. It is subject to the con-

dition that " the State shall appoint " the presidential electors. The

State, that is, the political community known in our jurisprudence

and constitutional law by that name, must " appoint," and in doing so

it must act by and through its known and rightful organs. At the

time this provision of the federal Constitution was adopted, it was

contemplated that the Legislature of a State possessing all

the govermental powers not withdrawn by the provisions of the

State Constitution, or transferred to the government of the Union,

might itself choose the electors. And, indeed, that was the mode

at first generally practiced by the States. The State Legislature

at that time was regarded as the most natural and the legitimate

organ of the State. The power to choose presidential electors

niight properly be conferred upon the people of the State

by a general ticket, the voters throughout the State choosing all

the electors ; or they might be chosen by the people of the State

voting in districts, each district choosing one elector. These were

methods consonant with the principles of our system of govern-

ment, and by either of which it could be properly said that the

State did, in fact, " appoint " the electors.

It is historically certain that these different modes were in the

contemplation of the convention which formed the Constitution.

Experiencing some diflSculty, however, in imposing this duty upon

all the States by any one nniform system, it devolved upon the

Legislatures of each State the authority to choose from among

these methods, one for the exercise of that power which is granted

in declaring that " each State shall appoint."

While the Legislature of a State may provide that presidential

electors shall be appointed by an election of the people, it cannot

provide that that election shall not be a reality ; that it shall be a

sham, and that the actual power of determining the choice shall be
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invested in a packed committee, whether it be called a " returning

board," or by any other name.

Neither can it invest a board of canvassers with indefinite or

with arbitrary powers, nor with any authority which, by the prin-

ciples and practice of our jurisprudence, and the policy of our

elective system are i!ot fairly incident to the function of ascertain-

ing the vote of the people. This seems to me to be the obvious,

the wise interpretation of the Constitution of the United States

and of its laws. Any other doctrine will open the way to

abuses, frauds .and usurpations, which must end in destroying

popular elections. The moment we depart from a strict con-

struction of grants of power in derogation of the integrity and

efficiency of the elective system, we shall be able to find no rule

that will protect the rights of the people. We shall tempt tran-

sient majorities to seek to prolong their power by tampering with

the machinery of elections, and the easiest, most convenient and

most eff'ectual method for such a purpose is by the contrivance of

returning boards, which shall be packed and equipped with powers

hitherto unknown to our laws and practically subversive of the

will of the people.

In the particular case of Louisiana, other equally grave ille-

galities are believed to exist. The powers vested in the returning

board are inconsistent with the provision in the Constitution of

that State which guarantees the elective franchise to voters, and

also with the provision which confers the judicial power upon the

courts. It is probable that the powers of this board, by the law

of Louisiana, do not apply to presidential electors ; that the board

itself was not constituted in accordance with the law under which

'it was created; and finally, that a condition, without which the

^returning board could not get. jurisdiction in the cases where it

assumed to reject votes of whole districts, was not complied with-

There is every reason to believe that the authority exercised by

that returning board is void, as repugnant to the Constitution of
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the United States, and also to tlie Constitution and laws of

Louisiana.

In this state of the law, that retnrning board, according to pub-

lic statements of conceded facts, by manipulations of the returns,

have changed a majority for one set of presidential electors of

about 9,000 to a raaiority for another set of about 4,000, which

would be equivalent to a change of over 80,00()»votes in the State

oflSTew York.

In Florida we have seen a board of State canvassers, -solemnly

adjudged by the highest court in the . State to possess none but

ministerial powers, assume the autliority to reverse the choice of

electors as shown on the face of the returns made by the officers

who conducted the elections and received the votes ; and to do this

in open disobedience and contempt of the judicial tribunal having

jurisdiction in such matters, and vested with the right of final,

judgment.

In South Carolina we have seen the board of State canvassers

fabricating a canvass in like disobedience and contempt of the

Supreme Court having jurisdiction and the right of final judg-

ment ; we have seen federal soldiery take possession of the capitol

of the State, and a corporal at the door determining who were the

elect of the people and who were to be permitted to represent them

as legislators. Notwithstanding some of these acts have been dis-

avowed by the federal executive, no mark of disapprobation has

been put upon the authors of the outrages ; the officer in command

goes still unrebuked, and when the returning board were com-

mitted to prison for contempt, by tiie highest court in the State, a

jiidge of the United States District. Court is sent down to South

Carolina, and, without jurisdiction in the case, grants a writ of

habeas corpus, and discharges the ofienders. These proceedings

are the more extraordinary and alarming wlien we consider that

such violations of law and right have been resorted to ,to over-

turn elections, all the officers conducting which, were of the same
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political party with the candidates in whose favor these acts have

been committed ; that the elections were held under the surveil-

lance of troops of the United States, without any constitutional

warrant for their presence, and that the judicial decisions thus set

at naught cannot be suspected of any partisan bias, for they were

rendered both in Florida and South Carolina by judges all of

whom were of the same political party with the returning board.

These interferences of the military power have been committed

in flagrant violation of the Constitution and laws. They were not

provoked by domestic violence ; they were not invited in the only

way that would have made them constitutional, by the Legisla-

ture of the State ; and they were continued after the election was

over and during all the subsequent proceedings of the canvassing

board. Their tendency was to overawe the voters under the

pretense of keeping the peace, though by measures in themselves

unlawful, and to deliver dishonest officials frorh the natural sense

of responsibility and the natural timidity in regard to the conse-

quences of their acts, which are providential limitations to men's

conceptions of the crimes upon which they may venture.

While these things were going on in the South a member of the

Cabinet at Washington was acting as chairman of a partisan

national committee, and with the co-operation of some of his col-

leagues in the Cabinet, counseling and systematically stimulating

these desperate measures.

The result which these proceedings seem designed to accomplish

cannot be secured without one farther step in the processes of usur-

pation. The fabrication of electoral votes amounts to nothing unless

they can be counted by the tribunal whose constitutional duty it is

to verify and authenticate them. That inexorable necessity has

given birth to a new device for counting the votes, not only unknown

to the Constitution but in conflict with the construction hitherto

always accepted, and with the invariable practice and precedents.

That device is for the President of the Senate to usurp the power
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of determining what votes shall be counted and what shall not

be counted, and to exercise that power in disregard of the orders

of the two houses. It would not be credible that SO monstrous a

claim as this could be seriously asserted if leading Senators had not

publicly avowed it.

Nothing could be more abhorrent to the spirit of our system of

government than such a one-man power. The President of the

Senate is elected, by the Senators, and they in turn are elected by the

State legislators. He is, therefore, three removes from the people.

If such a power were to have been vested in a single man, a depos-

itory would have been chosen not so far removed from popular

accountability. But the people of this country will never vest

such a power in "any one man, however selected. They will

never consent to a new construction of the Constitution and

laws that bears such fruit. They will stand firmly in the

ancient ways, and insist that the electoral votes in this emer-

gency shall be counted as they have always been counted, by the

two houses of Congress, and by nobody else. They will look with

just suspicion upon the purposes of any who would propose to

depart from the precedents which have been hallowed by time,

and the uniform practice of the republic from its foundation.

The Constitution of the United States confers upon the Presi-

dent of the Senate no power whatever in respect to the counting

of the electoral votes, except " in presence of the Senate and

House of Hepresentatives," to " open " all the certificates which may

be transmitted by the colleges to the seat of government, directed

to him.

The Constitution confers upon the President of the Senate no

power to determine the authenticity and validity of an electoral

vote, or to interfere in any wise with any -such question.

No President of the Senate has ever claimed or exercised such

a power at any of the twenty-one presidential elections that iiave

occurred under our Constitution.
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The mode of procedure for the counting of- electoral votes has

been invariably regulated by the two houses of Congress, by con-

current resolution or standing rules adopted before the count-

Those resolutions or rules have prescribed every step in the whole

process ; every function of the tellers and of the President of the

Senate, whenever any additional service, even of the most formal

sort, has been required of him.

In every instance the counting has been conducted in conformity

with the procedure thus prescribed by the two houses ; by servants

designated by the two houses under instructions and in the

presence of the two houses, and with the entire concurrence and

tiie implicit obedience of every President of the Senate who was

participated in those ceremonies.

So often as any question has arisen as to the authenticity or

validity of an electoral vote, the two houses have assumed and

exercised the exclusive power to act upon and determine that ques-

tion. They have, in contemplation of law, themselves made every

count ; they have from the first, assumed exclusive jurisdiction to

regulate and govern the whole transaction by temporary concur-

rent orders adopted for the occasion, by standing joint rules and by

the enactment of laws. Such has been the uniform and uninter-

rupted course of precedents, the invariable practice of the govern-

ment, and the official exposition of the Constitution which has been

deliberately adopted, invariably acted upon, and universally

accepted.

No fitter repository of all such powers as are vested in or must

of necessity be exercised by the government, can b.e found than the

two houses of Congress. They are not only the general agents of

the people under our representative system, but in case of the fail-

ure of a choice of President and Vice-President by the electoral

colleges, they are expressly charged by the Constitution with the

duty of making the election.

The people of the United States will never consent to have their

Representatives in Congress stripped of these powers, or tolerate
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this usurpation by a deputy of the Senate, or by any single per-

son, and still less by an officer who is frequently interested as a

candidate in the result of the count.
«

In this sentiment and purpose the State of ^ew York cordially

concnrs. Foremost among all our American commonwealths in

population, in the variety and extent of her industries and

interests, she has in every vicissitude of public affairs put forth

all her strength, moral and physical, to maintain the existence and

the just authorities of the Union, and she can never consent that

the time-consecrated methods of constitutional government shall

be supplanted or overthrown by revolutionary expedients.

L. ROBINSON.
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GOVERNOR ROBINSON.

Letter to the Legislatuee Kblating to Caeeless Engeossing

OF Bills.

STATE OF NEW YORK

:

ExEOUTrvE Chambee,
I

Albany, January 9, 1877.
\

Hon. Geoege B. Sloan, Speaker of the Assemhly :

Deae Sie.— I have received from the Secretary of State a com-

munication, from which the folloviring is an extract :
" I wish to

call your attention to the very imperfect condition in which the

bills from the Legislature frequently come to this office. They are

not only often carelessly written and punctuated, but erasures are

freely made by the engrossing clerk, which are calculated not only

to throw serious doubts upon their authority, but upon all through

whose hands they pass in all time to come under the possible sus-

picion of tampering with them."

The Secretary of State also, caused several specimens of the

alterations to be exhibited to me. The great impropriety of them

is apparent. There is nothing to show when and by whom they

were made. The probability is that they were made by the

engrossing clerks for the purpose of saving themselves the labor of

engrossing the bilk anew. However this may be, I think it my

duty to call the attention of the presiding officers of the Senate
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and Assembly to the matter, and to say that I shall feel constrained

to disapprove any bill in which such alterations appear.

I am, with great respect, yours, etc.

L. EOBINSOK

Peoola.ma.tion, Oedering Special Election in Second Assembly

DiSTEIOT OF OeANGE CoUNTT.

PEOCLAMATION

By Lucius Robinson, Goteenor.

Whereas, a vacancy exists in the office of Member of Assembly

for the Second Assembly District of the county of Orange, in

consequence of the death of Stewart T. Durland
;

, Now, therefore, by virtue of the authority vested in me by law,

1 do hereby order that a special election be held in the Second

Assembly District of the said count}' of Orange, on Tuesday, the

thirteenth day of February next, for the purpose of choosing a

Member of Assembly in place of the said Stewart T. Durland,

whose term of office began on the first day of January instant, and

will expire on the thirty-first day of December, in the year one

thousand eight hundred and seventy-seven.

In witness whereof I have hereunto signed my name and

affixed the privy seal of the State, at the Capitol, in

[l. S.J the city of Albany, this twentieth day of January, in the

year one thousand eight hundred and seventy-seven.

L. EOBINSON.
By the Governor

:

David 0. Eobinson,

Private Secretary.
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Peoolatkation, Oedeeing Special Election in the Fiest Assem-

bly DiSTEICT OF THE CiTY AND CoUNTY OF NeW ToEK.

PROCLAMATION

By Lucius Robinson, Goteenoe.

Whereas, a vacancy exists in the office of Member of Assembly

for the First Assembly District of the city and county of New
York, in consequence of the death of James Healey

;

Now, therefore, by virtue of the authority vested in me by law,

I do hereby order that a special election be held in and for the

First Assembly District of the city and county of New York, on

Wednesday, the fourteenth day of February next, for the purpose

of choosing a Member of Assembly in place of the said James

Healey, whose term of office began on the first day of January

instant, and will expire on the thirty-first day of December, in

the year one thousand eight hundred and seventy-seven.

In witness whereof I have hereunto signed my name and

affixed the privy seal of the State, at the Capitol, in the

[l. S.J city of Albany, this twenty-third day of January, in

the year one thousand eight hundred and seventy-seven.

L. ROBINSON.
By the Governor:

David C. Robinson,

Private Secretary.
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"Veto Assembly Bill, not Peinted, CoNFiEMmG the Official

Acts of J. Marshall Gthon, Justice of the Peace in the

Town of Seneca Falls.

STATE OF NEW YORK:
Executive Chambee,

|

Albany, February 8, 1877.
)

To the Assenibh/

:

I return herewith, without my approval, Assembly bill, not

printed, entitled " An act to legalize and confirm the official acts

of J. Marshall Guion, a Justice of the Peace in the town of Sieneca

Falls, in the county of Seneca, and to enable him to take and file

his oath of office."

The bill is based upon the fact that the justice did not take or

file the oath required by the Constitution and laws before entering

upon the duties of his office, or within the time prescribed. Being

of opinion that the efifect of such omission was a forfeiture of his

office, and that the Legislature had no constitutional power to

reinstate him, I referred the matter to the Attorney-General, and

have received from hina the following opinion :

"Hon. Lucius Robinson, Oovernor:

" SiE.— I am of the opinion that a law which continues in

office ft justice of the peace who has neglected to file his oath of

office within the time fixed by law is unconstitutional.

" Article 6, section 18, of the Constitution is as follows :
' The

electors of the several towns shall, at their annual town-meeting,

and in such manner as the Legislature may direct, elect justices of

the peace, whose term of office shall be for four years. In case of

a vacancy occurring before the expiration of a full term, they shall

hold for the residue of the unexpired term.'

" Article 10, section 5, is as follows :
' The Legislature shall pro-

vide for filling vacancies in office, and in case of elective officers,

no person appointed to fill a vacancy shall hold his office by virtue
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qf such appointment longer than the commencement of the politi-

cal year next succeeding the first annual election after the happen-

ing of the vacancy.' Section 8 is as follows: 'The Legislature

may declare the cases in which any oflBce shall be deemed vacant

when no provision is made for that purpose.'

" Article 12 requires an oath. Section 21, page 109, volume

1, Revised Statutes (Edm.'s ed.), fixes the time within which the

oath must be filed. Section 34, page 112, of same volume, declares

that an office shall become vacant upon the neglect or refusal of

the incumbent to take the oath of office within the time required

by law. And chapter 474 of the Laws of 1859, prescribes the

mode of filling vacancies in the office of justice of the peace.

" All the contingencies contemplated by the Constitution in the

above-cited provision have been provided for by the Legislature in

the above-cited statutes. Therefore, the failure to take the oath

creates a vacancy. The law provides for filling the vacancy by
_

appointment ; but the Constitution forbids the holding of the office

so tilled longer than the commencement of the political year next

succeeding the first annual election after the happening of the

vacancy. A law which attempts to continue an elective officer

longer than that time is directly in conflict with the Constitution.

" The logic of certain decisions of the Court of Appeals, I

believe, fully bear out this view. These decisions are. People ex

rel. V. Crooks (53 N. T., 648), People ex rel., v. McKinney (52 N.

Y., 374), People ex rel. v. Bull (46 N. Y.,' 57).

" Very respectfully your obedient servant.

" CHARLES S. FAIRCHILD,
" Attorney-General."

In this opinion of the Attorney-General I fully concur. If the

office was forfeited, the Legislature has clearly no power to fill the

vacancy. If it was not forfeited, the bill is unnecessary.

L. ROBIKSON.
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Veto Assembly Bill No. 17, to Amenp the Act Incoepoeat-

ING THE CiTT OF BiNGHAMTON.

STATE OF NEW YOEK :

Executive Chambee, i

Albany, February 8, 1877.
\

To the Assembly :

I return without my approval Assembly bill No. 17, entitled

" An act to amend an act entitled ' An act to incorporate the city

of Binghamton,' passed April ninth, eighteen hundred and sixty-

seven, and the acts amendatory of the same."

The bill proposes to amend the first section of title' 5 of the

charter of the city of Bingharaton, by striking out from said sec-

tion (which enumerates the powers of the mayor) this sentence

:

" He shall be ex-officio a member of the board of education."

The sole object of the bill, therefore, is to remove the mayor from

the board. I can see no good reason for this change. The board

of education expends a large proportion of the taxes of the city—
about one-half thei-eof, as I am informed. While the mayor has

a veto upon all the appropriations made by the common council,

neither he nor any other officer has any such power in regard to

appropriations made by the board of education. It seems to be a

very wise and just provision, therefore, that he should be a mem-

ber of that body. He is the only member of it elected by the

people of the whole city. There is no evidence that the proposed

chainge in the charter is desired by the people of the city. On the

contrary, the common council by a strong majority, have passed

resolutions disapproving it ; and a great many prominent citizens,

without regard to party, have signed petitions to the same effect.

L. EOBINSON.
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Yeto Assembly Bill No. 27, foe the Relief of Gbetain Per-

sons Claiming to have Acted as Cleeks and Assistant

Cleeks of the District Cquets in the City of New York.

STATE OF NEW YORK

:

Executive Chamber, )

Albany, March 19, 1877. f

To the Assembly

:

I return without approval Assembly bill No. 27, entitled " An

act for .the relief of certain persons claiming to have acted as

clerks and assistant clerks of the district courts in the city of New

York."

In January, 1876, the justices of several of the district courts

in the city of New York, removed the clerks of their respective

courts, and appointed others ip their places. The power to make

such removals and appointments was denied by the former incum-

bents, and judicial proceedings were at once taken, which finally

resulted in judgments by the CciuVt of Appeals to the eflFect that

the removals were illegal, that the clerks who had been- i-emoved

were entitled to the offices and to the salaries provided therefor.

In pursuance of these judgments the salaries have been paid, and"

the legal liability of the city has been fully disGha,rged. The bill

under consideration peremptorily requires the financial officers of

the city also to pay the clerks who were unlawfully appointed for

their services during the pendency of the litigation instituted to

test the , validity of their appointments. On behalf of the city

objections are made to the bill which seem to me insurmountable.

Article 8, sectio,n 11 of the Constitution provides that "No
county, city, town or village shall hereafter give any money or

property, or loan its money or credit to or in aid of any individual,

association or corporation." This bill requires the city of New

York to give its money to private individuals who have not and

do not claim to have any legal right to it. If they had any such

right, they could, of course, enforce it. in the courts and would not
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be before the Legislature, asking it to compel the city to make this

gift. The bill is, therefore, in direct conflict with the constitu-

tional provision above cited.

It is claimed that there are equities in favor of the men who

were the de facto clerks during the litigation, and that it will be a

hardship for them to lose their pay. If this were true, the answer

to it is that the Constitution makes no provision for such hard-

ships. It does not, however, appear to be true to the extent

claimed. These men knew from the beginning that their .title to

the offices was disputed, and during every day of their service they

knew that they were trying an experiment and were liable to be

defeated, as all other parties are who are engaged in litigation.

They were under no obligation to accept the appointments, nor to

-hold the^offices for a day. They might have resigned at any time.

They chose voluntarily to accept the offices and to take the risk of

the litigation in which their choice involved them. It is too much

for them now to ask that they shall be relieved from the risk they

took, and that the city shall be treated as an insurer of their suc-

cess in the litigation and be compelled to pay their losses. It

would be contrary to established principles of law and against

public policy. It would furnish a bad precedent and encourage

usurpation of office and future litigation.

There are other provisions of the Constitution which seem to be

infringed in spirit, if not in letter, by this bill. Section 9, article

1, is as follows :
" The assent of two-thirds of the members elected

to each branch of the Legislature shall be requisite to every bill

appropriating the public moneys or property for local or private

purposes." This bill was passed by a majority and not by two-

thirds of the members in each house. It is said, in answer to this

objection, that the term " public moneys " should be construed to

mean moneys in the State treasury. There is nothing in the Con-

stitution which indicates that the meaning of the term should be

thus limited, and certainly no reason can be given for holding that
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the moneys in the city treasury are not, in every respect, as much

public moneys as those in the State treasury.

Section 24 of article 3 is :
" The Legislature shall not, nor shall

the common council of any city, nor any board of supervisors,

grant any extra compensation to any public officer, servant, agent

or contractor." It is not claimed that this section applies specifi-

cally to the provisions of the bill under consideration ; but it does

illustrate the spirit of the fundamental law and the sedulous carp

with which it guards the public moneys, both of State and pities,

from appropriation to persons to whom there is no legal liability.

It will be of evil example if, at a time when every possible effort

,

is demanded to reduce the load of local taxation, the city of New
York is forced to pay double salaries for one service. The State

cannot afford to be unjust to the people in their aggregate any

more than in their individual capacity.

L. EOBINSON.

Veto Assembly Bill No. 86, in Relation to the Supeeintbndent

OF Public Woeks.

STATE OF NEW YORK:
Executive Chamber, i

Albany, March 26, 1876.j
To the Assenibl/y :

- I return without my approval Assembly bill No. 85, entitled

" An act in relation to the Superintendent of Public Works.''

The frauds and crimes in canal management, brought to light

within the last two years, are well known'. They imposed oppres-

sive burdens alike upon tax-payers and boatmen who navigate the

canals. If they had hot been arrested they would have covered

the State with disgrace, and brought the canals to ruin.

At the last election the people, by a majority of 451,321, adopted

an amendment to the Constitution establishing an entirely new

system of canal administration. It provides for the appointment
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by the Governor, by and with the advice and consent of the Sen-

ate, of one Superintendent of Public Works, who is to hold his

ofBce during the term of the Governor by whom he is nominated,

and by whom he may be suspended or removed at any time,

without any action by the Senate. The Governor himself is thus

made responsible to the people of the State for the faithful perform-

ance of the duties of the superintendent, whom he is bound to

watch over and hold to a rigid accountability. The object of this

provision is to hold the Executive head of the State responsible

for any further mismanagement of the canals. The superintendent

is '' charged with the execution of all laws relating to the repairs

and navigation of the canals." " Subject to the control of the

Legislature he shall make the rules and regulations for the navi-

gation or .use of the canals." He is to appoint not more than three

assistants, who are to be subject to suspension or removal by hini.

" All other persons employed in the care and management of the

canals, except collectors of tolls and those in the department of

the State Engineer and Surveyor, shall be appointed by the Super-

intendent of Public Works, and be subject to suspension or

removal by him. The office of Canal Commissioner is abolished

from and after the appointment and qualification of the Superin-

tendetit of Public Works, until which time the Canal Commis-

sioners shall continue to discharge the duties as now provided by

law."

It must be apparent to every one that if the superintendent was

to have any chance of success in organizing this new system,

preparing his plans and , regulations, selecting his assistants and

employes, repairing canals, and getting them ready for navigation

at the usual time, it was vitally important that he should be

appointed and enter upon the wide field of his duties at the earliest

practicable day. Under the amendment he might have been

appointed at any time, but he could not enter upon the duties of

his ofiice until he had given the security to be required by law.
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In my annual message, communicated to the Legislature on the

second day of January last, I called special attention to this subject,

and earnestly urged the immediate passage of an act fixing the

salary and the amount of security to be given, so that the superin-

tendent might be appointed and enter al; once upon his worjj,

leaving any further legislation that might be found desirable to be

perfected at the convenience of the Legislature. This I'ecommenda-

tion was disregarded. No bill was introduced until the twenty-

second of January, and the one then introduced as subsequently

amended was encumbered with many useless provisions, calculated

to provoke protracted discussion and delay.

It was not until the sixteenth day of March, at the close of the

eleventh week of the session, that the bill came into the executive

chamber. Careful consideration had already been given to the

selection of a candidate most likely to be acceptable, one who would

best meet all the requirements of the position, and for whose

management of the canals the Governor might safely hold himself

responsible to the people. Realizing the necessity of immediate.,

action, within half an hour after tlie receipt of the bill I nominated

to the Seriate a gentleman known and honored throughout the

State and nation, a graduate of our National Military Academy,

of distinguished ability as an engineer and in the organization and

discipline of men, and whose personal purity of character was

universally acknowledged. Having no entangling alliances with

any canal combination or party factions, it was believed that he

was well fitted for the task of lifting the canal administration out

of the difficulties into which it had fallen under the old system, and
'

of placing it upon a higher plane. It was also believed that no

man could be in more perfect accord with the spirit of that portion

of section 9 of the bill under consideration, which declares that

" no appointment shall be made for partisan purposes or by reason

of political opinions." The nomination was made oti the sixteenth

of March. It lay in the Senate until the twenty-second of March^
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when it was taken up and rejected by -a strict party vote, in obedi-

ence to a determination of a party caucus, as was stated in open

executive session upon the floor of the Senate. In the same

manner, at the same time, and under the same caucus determina-

tion the nominations of most competent and respectable gentlemen

for superintendent of the banking department, health officer, port

warden and captain of the port, being all the executive nomina-

tions before the Senate for important positions, were rejected.

This action could only be understood as a distinct notice to the

Governor that no nomination he might make would be confirmed,

unless made in obedience to the choice of the same party caucus.

But even if this construction is not warranted, the rules of the

Senate, i-ecently adopted by the same party majority, will prevent

another nomination, unless by unanimous consent, before the first

Wednesday in April, and defer action upon it until the third

Wednesday in April. Only thirty working days remain between

this and the first of May. Within that time the appointments

must be made, the repairs on the canals completed and navigation

opened. If an appointment could be made at once, there would

be no hope and no possibility that a superintendent could organize

and put into operation the new system provided by the constitu-

tional amendment. The Canal Commissioners, foreseeing the fatal

result of these delays, have deemed it their duty to proceed, and

are proceeding with the work of preparing the canals for opening.

It is scarcely necessary to add that any attempt to substitute the

new system for the old after operations have commenced. under

the latter would be wholly impracticable. The long delays in

passing the act, and the action of the Senate since its passage, have

effectually destroyed the system so far as the approaching season is

concerned. No possible alternative is left for opening the canals

except by the action of the Canal Commissioners under the old

system, and in accordance with existing statutes.

The question then arises, what will be the effect of the bill
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under consideration if it shall become a law ? Section 8 of the

bill provides that "the offices of superintendent of canal repairs

and of division, resident and assistant engineers on the line of the

canals are hereby abolished." If, therefore, the bill ])e ap^oved,

the en£ire machinery by which the commissioners are required to

carry on their work will be destroyed. All work upon the canals

must at once cease. They can neither be repaired, opened or

navigated.

Even if a Superintendent of Public "Works were appointed, as

contemplated by the bill, he would be seriously embarrassed by

the cutting ofi at once of the entire engineering department of the

canals. The work done through that department during the last

year has been of great importance to the State, whilst the

expenses have been largely reduced. The estimates for the cur-

rent year show a further reduction to an amount believed to be

much below what the cost would be under the plan proposed in

the bill. It would be a hazardous experiment and poor economy

for the first Superintendent of Public Works to undertake to carry

on the pperations of the canals without any assistance whatever

from the engineering department, upon which he must rely for'

accurate information.

Moreover, this bill makes no provision for the care and custody

of the records and papers of these offices. The breaking up of

that department and the removal of these records from their

appropriate places of deposit would put them in danger of being

lost or stolen, in which case the State would be deprived of most

important evidence in the trial of actions against parties charged

with fraud and misconduct in regard to canal operations.

For the reasons herein stated, and as the only means now left

for opening the canals at all, I am constrained to withhold ipy

approval from this bill.

L. EOBINSON.
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Proclamation, offering a Reward for the Arrest of those

Implicated in the Atiempt to Murder William Chareite and

John Clbart, in the County of Albany.

PROCLAMATION

By Lucius Robinson, Governor.

Whereas, it has been made known to me, that on Sunday, the

eighteenth day of March, instant, an attempt was made in the

county of Albany to murder. William Charefcte, by some person or

persons unknown ; and.

Whereas, it has also been made known to me that on Saturday,

the twenty-fourth day of March, instant, an attempt was made to

murder Jolm Cleary, in the said county of Albany, by some person

or persons unknown

;

Now, therefore, I do hereby offer a reward of <$500, to be paid

to any one who shall cause the arrest and conviction of the parties

who attempted to murder the said William Charette and John

Cleary ; or a reward of $250 for the arrest and conviction of the

party or parties guilty of the attempt to murder either of the

aforesaid persons.

In testimony whereof, I have hereunto signed my name and

affixed the privy seal of the State, at the Capitol, in the

[l. s.] city of Albany, this twenty-seventh day of March, in the

year one thousand eight hundred and seventy-seven.

L. ROBINSON.
By the Governor

:

David C. Robinson,

Private Secreta/ry.



Public Papers of Goveknoe Kobinbon. ' lY

Veto, Senate Bill No. 190, to Increase the Number of

Notaries Public.

STATE OF NEW YOEK : ,

Executive Chamber,

Albany, March 28, 1877.

To the Senate

:

I return, without approval, Senate bill No. 190, entitled "An act

to provide for the appointment of an additional number of notaries

public."

In 1863 the whole number of notaries public in the State was

2,624. In that year an act was passed which increased the number

to a small extent. In various years since that date acts have been

passed increasing the number to a very large extent, until it now

amounts to 11,742. There is, manifestly, no necessity for any such

number. It amounts to one notary to every ninety-six voters.

The bill under consideration, if approved, will add 1,290 more,

making a total of 13,032, equivalent to one notary to every eighty-

seven voters. I can see no reason or propriety in any further

increase "of the number.

As it now stands the clerical force in the executive pfBce is

insuflScient to take care of all the applications for appointment, to

carry on the correspondence relating thereto, to prepare the com-

missions which are required to be issued to each one of the notaries,

to prepare the lists for nomination and to keep the records of the

appointments. If the number is to be increased, as this bill pro-

poses, to over 13,000, an additional clerical force will be indis-

pensable.

It is also undoubtedly true that, in the appointment of so large

a number, without any opportunity for proper scrutiny, many per-

sons receive appointments who know little or nothing of the duties

pertaining to the office, and are wholly unfit to be intrusted with it.

L. ROBINSON.
2
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CHAEaES Against DeWitt C. Ellis, Supbeintendent of the

Bank Dbpaetment.

STATE OF NEW YOEK

:

Executive Ohambee, \

Albany, April 5, 18Y7. \

To the Senate:

I have received from Mr. William J. Best, who was appointed

by the Supreme Court, in July, 1876, receiver of the Mechanics

and Traders' Savings Institution, charges againt De Witt C. Ellis,

Superintendent of the Bank Department, accompanied by depo-

sitions and documentary proof in support thereof.

The charges are that the bank was insolvent in July, 1874, the

deficiency being then about $200,000 ; that this condition of the

bank was exposed to Mr. Ellis in September, 1874, by two of its

trustees ; that Mr. Ellis then personally investigated the affairs of

the bank ; that upon such examination he admitted the bank was

insolvent ; that he was frequently requested by and on behalf of

the two trustees to take immediate proceedings to protect the cred-

itors, and that he neglected to do so until June, 1876, a period of

nearly two years.

In support of the charges are submitted :

1. A balance sheet (Schedule A) made out by George N. Pratt,

who was at the time general book-keeper of the bank, and verified

by his oath, showing a deficiency in July, 1874, of $201,017.52.

2. The testimony of William Floyd and Ira W. Gregory, two of

the trustees of the bank, contained "in their depositions, that they,

as a special committee appointed in July, 1874, to examine its con-

dition, reported a deficiency of assets, as compared with liabilities,

of $181,505.71, and a deficiency in annual income, if the usual

.dividend of interest to depositors were declared, of $15,041.70.

Schedules B and C, showing this condition of things, now appended

to the charges, formed a, part of their report. Mr. Floyd deposes,
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further, that the trustees -having, notwithstanding this report,

declared the usual dividend, he, through F. P. Bellamy, his attor-

ney, in September, 1874, laid copies of the report of himself and

Mr. Gregory, accompanied by the schedules above mentioned,

before Mr. Ellis, and requested him to institute proceedings to pro-

tect the creditors ; that, thereupon, Mr. Ellis went to 'Eew York,

and in person examined the condition of the bank ; that after

such examination Mr. Ellis admitted to Floyd that the report of

himself and Gregory was substantially correct, and that the bank

was insolvent, and promised to take immediate measures to protect

the depositors ; that he, Floyd, frequently, between that time and

June, 1876, urged Mr. Ellis to take some action in the matter, but

that until the last named date, he neglected to do so.

3. The testimony of F. P. Bellamy, attorney at law, of Brooklyn,

contained in his deposition, to the same facts and to the same

admissions to him by Mr. Ellis, after his personal examination of

the condition of the bank, that it was insolvent ; and that he,

Bellamy, had, on behalf of the two trustees above named, frequently

urged Mr. Ellis, therefore, to take action to protect the creditors,

and had mailed several letters to Mr. Ellis to that effect, between

the time of the examination aforesaid and June 1876, but that Mr.

Ellis neglected to take any proceedings until the last date.

4. The deposition of Mr. Gregory, to the effect that, he confirms

all that Mr. Floyd has stated concerning the acts and doings of Mr.

Floyd and himself and of Mr. Ellis.

The annual report of the Bank Department, March 6, 1875,

exhibits this bank as possessing a surplus of assets over liabilities

of $67,240.08. Assembly Documents, No. 108, page 148. That

of 1876 exhibits the bank w^ith a surplus of $9,530.13. See

Assembly Documents of 1876, No. 97, page 157.

Mr. Best alleges that at . the time he was appointed receiver in

July, 1876, the deficiency liad reached nearly $350,000.

Upon these charges and the proofs in support of them, which I
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transmit to you herewitli, it becomes my duty to recommend to

you, as I now do, the removal from office of De Witt C. Ellis,

Superintendent of the Bank Department.

This recommendation is made as a basis of action on the part of

the Senate, and upon the assumption that the depositions annexed

to the charges are true, and make out a prima facie case. It is

due to Mr. Ellis to say that, upon my invitation, he has appeared

before me and made explanations which seem to acquit him of any

intentional wrong, but not, in my judgment, of culpable negligence.

I submit the whole matter to the Senate for such investigation and

action as it may think proper for the protection of public interests.

L. ROBINSON.

Yeto, Assembly Bill No. 47, to Amend Act Regulating the

Deposit op Seoueities bt Plate-glass Insueanoe Companies.

STATE OE NEW YORK:
Executive Ohambee,

j

Albany, April 5, 1877. \

To the Assembly

:

I return, without approval. Assembly bill No. 47, entitled " An

act to amend chapter six hundred and seventeen of the Laws of

eighteen hundred and seventy-three, entitled 'An act regulating

the deposit of securities by plate-glass insurance companies.' "

The present statute requires a deposit of $50,000 of securities

with the Superintendent of the Insurance Department, by every

plate-glass insurance company, as a condition precedent to the

transaction of any business. The deposit is by law intended to,

and does, furnish a part of the security of the policyholders. All

the companies of this class now doing business in tlie State, have

complied with this provision. Their securities are in the Insurance

Department. The effect of the bill under consideration is to allow
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them to withdraw one-half of these securities, and continue busi-

ness upon a deposit of $25,000 only.

Many policies have been issued under the law as it now stands,

and the value of each one is affected by this bill. The securfty of

the policyholders is lessened if it becomes a law. The statutes of

the State assured them when they took out their policies that

$50,000 was held by the insurance department as a guarantee of

the solvency of the company. Upon that guarantee the insured

relied, and had a right to rely. To diminish that guarantee by

half would be injustice to the policyholders and bad faith on the

part of the State. Sound policy at present, demands added and

not lessened security from insurance companies ; and the present

provision of the law is by no means too stringent.

For these reasons I am compelled to withhold my signature from

this bill.

L. KOBINSOK

Veto, Senate Bill ISTo. 95, to Amend Act FAOiLriATiNG Disso-

lution OB" Manufaotueing Coepoeations in Heekimee Countt.

STATE OF NEW YORK

:

Executive Chambee, i

Albany, A^ril 9, 1877- [

To the Senate:

I return, without approval. Senate bill No. 95, entitled " An act

to amend chapter three hundred and sixty-one of the Laws of

eighteen hundred and fifty-two, entitled ' An act to facilitate the

dissolution of manufacturing corporations in the county of Herki-

mer, and to secure the payment of their debts without prefer-

ence.' " The act of 1852 to which this bill is an amendment, pro-

vides a special method by which manufacturing corporations in

the county of Herkimer, organized under the provisions of the

act of March 22, 1811, may be dissolved. The present bill gives
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the same special privilege as to dissolution to all sucli corporations

in Herkimer county, organized utider the general laws of the State.

The Revised Statutes prescribe a comprehensive method of dis-

solving corporations of this class, in all cases wliere such dissolution

is either necessary or proper. If there is any reason for repealing

or modifying this general statutory regjxlation with relation to

Herkimer county, it applies with equal force to every other county

in the State If there is no such reason, the bill is superfluous

and ought not to become a law.

I am not advised of any valid argument in favor of a change in

our general law on this subject ; I know of no hardship or injust-

tice resulting from its requirements, nor any evil which would

arise in Herkimer or any other county, from its continuance as it

now stands. On the contrary, this bill seems open to every recog-

nized objection to special legislation. It prescribes a rule for the

corporations of one county entirely different from that which

obtains throughout the State. If approved it leads other localities

to seek similar privileges not only in this, but in other departments

of general law. Experience has taught severe lessons as to the

abuse of this line of legislation. If this bill is right for Herkimer

county it is right for the State, and should be a general act. If it

is wrong it ought' not to be a law. Fully believing that no good

can result from its provisions at all commensurate with the evil

likely to attend legislation so clearly special, I must decline to

approve it.

L. ROBINSON.



Public Papers of Goveenoe Robinson. 23

Yeto, Senate Bill No. 155, to Peemit the Board of Educa-

tion TO, Appoint an Assessoe foe the Educational District ,

of Seneca Palls.

STATE OF NEW YOEK

:

Executive Chamber, i

Albany, April 12, 1877.

)

To the Senate

;

I return, without my approval. Senate bill No. 155, entitled "An

act to empower the board of education of the educational district

of Seneca Falls to appoint an assessor for such district."

The settled law and practice of the State provide that three

assessors shall pass upon each valuation of property for purposes of

taxation. An existing local statute already provides an additional

assessor for the village of Seneca Falls. The present bill seeks to

authorize the board of education to appoint still another assessor,

at such salary as they choose, to make a special assessment for

them. It would seem that four assessors ought to be sufficient for

a town of 7,000 inhabitants. The public do not favor the creation

of new offices. The present bill provides that the educational

assessor shall follow the last village assessment as far as practicable,

of which, apparently, he is the sole judge. The board is not

obliged to appoint the village assessor as the educational assessor,

and these offices will probably be filled by different persons. The

citizens of Seneca Falls will then he compelled to support this

new officer, either simply to copy the existing assessments, or to

involve them into disputes and litigations likely to attend a double

set of valuations, one for general and the other for school purposes.

Another objection to this act is, that it directs the board of educa-

tion, upon the receipt of their assessment roll, to levy a tax and^

issue a warrant for its collection. No restriction is laid upon them

as to the time, purpose or amount of this levy, and it is more than

doubtful if the present law furnishes any such restriction.
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f duty

L. KOBINSON.

I cannot find it consistent with my sense of duty to approve a

bill which may result in so much evil.

Veto, Assembly Bill No. 86, to peovide foe the CoNSTEtroTiON

OF FisHWATS ON Dams aokoss Oswego, Oneida and Senega

KlVEES.
STATE OF NEW YORK

:

Executive Chambee, i

Albany, April 12, 1877.

)

To the Assemhly

:

I return, without approval, Assembly bill No. 86, entitled "An

act to provide for the construction of fishways on the State dams

across the Oswfego, Oneida and Seneca rivers."

Since the appointment of the commissioners of fisheries in 1868

the Legislature has appropriated over $100,000 for replenishing the

lakes and rivers of this State with fish. I understand there is an

appropriation of $15,000 more in the supply bill of this year for

the game purpose. With the appropriation of $7,000 proposed by

this bill, it will make $2^,000 for the present year. There can be

no pressing necessity to warrant such an expenditure in the present

condition of affairs. It cannot be done consistently with any claim

to economy in the appropriation of public moneys. Moreover, if

the work is to be done upon the dams constructed for canal pur-

poses, it should be paid for from the canal fund, and not by direct

taxation. It is well known that the canal revenues are already

inadequate to meet the demands upon them.

L. EOBINSON.
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Ybto, Assembly Bill No. 72, m eelation to Colleoxoes and

Receivees op Taxes.

STATE OF NEW YORK:
Executive Chambee, •

|

Albany, April 12, 1877.
)

To the Assemhhf

:

I return, without my approval, Assembly bill No. 72, entitled

"An act in relation to collectors and receivers of taxes."

This bill makes it the duty of collectors and receivers of taxes

in the towns of this State to receive at par in payment of town,

county and State taxes, orders issued by the board of supervisors

upon the treasurer of the county in which such towns are located,

providing said orders shall have been issued in due conformity

with law.

This bill is probably the outgrowth of a custom prevailing in

many parts of the State,' by which the collectors receive these

orders in payment of taxes where they know them to be correct.

They are, of course, at liberty to refuse any order whenever they

see fit to do so, and demand current money. The present act,

however, makes these orders a legal tender for taxes. The col-

lector must receive them if they are legally issued.

The embarrassment and injustice of requiring tax collectors to

pass on the validity of supervisors orders must be apparent to

every one. The certainty of frequent errors is equally manifest.

In the very probable event of a collector, accepting an illegal

order, or refusing a valid one, serious questions would at once

arise involving the respective liability of the tax-payer, the col-

lector and his bondsmen. It is doubtful if collectors in large towns

could procure sureties were this bill to become a law. Annoying

litigations would be its certain and speedy result. Nor would the

bill afford any substantial relief. These orders are seldom pre-

sented by those to whom they are issued, but are bought up at a

discount by those who are able to hold them until they are paid.
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Thfe benefit arising from the act will, therefore, be conferred upon

those who least need it— the purchasers of these orders. To

elevate them to the rank of legal tenders would open the door to

fraud and error, besides starting vexing questions of benefit to no

one, and positively detrimental to the public interest.

L. EOBmSON.

Veto, Senate Bill No. 68, to Amend Act Eelating to Laying

OUT, Opening and Continuing Bitshwick Avenue, Town of

New Lots, Kings Countt.

STATE OF NEW TOEK:
Executive Chamber, )

Albany, Aprii 20, 187Y. \

To the Senate:

I return, without approval. Senate bill No. 68, entitled "An act

to amend chapter five hundred and fifty-four of the Laws of

eighteen hundred and seventy-three, entitled 'An act amending

chapter eight hundred and thirty-seven of the Laws of eighteen

hundred and sixty-eight, and chapter six hundred and twenty-three

of the Laws of eighteen hundred and sixty-nine, in reference to

the laying out, opening and continuing Bushwick avenue in the

town of New Lots, Kings county.' "

Section one of this bill provides that " the commissioners now

acting in the laying out, opening and continuing Bushwick avenue

in the town of New Lots and their successors, immediately after the

confirmation of the report of awards and assessments as provided

for in section 3, shall enter upon the lands taken for said

avenue, and shall cause the same to be properly graded, regulated

and prepared for public travel."

Section 18, of article 3 of the Constitution, provides that the

Legislature shall not pass a private or local bill in the case of "lay-

ing out, bpening, altering, working or discontinuing roads, high-

ways or alleys."
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The bill is a dear violation of this provision. I am therefore

compelled as a matter of duty to withhold my approval. Bat aside

from its unconstitutionality the bill ought not to become a law.

By section 2 it is provided that the supervisor shall borrow* on

the faith and credit of the town, such sum or sums as may be

necessary for this improvement, and issue the bonds of the town

therefor, without any proper authority from the town. No limit

is fixed to the power thus conferred, nor is it even provided that

the bonds shall not be sold for less than par. Under this act money

may be borrowed to an unlimited extent, and bonds issued and sold

at such rates and on such terms as a supervisor thinks advisable.

These tw:o objections are fatal to the bill. The general laws

provide that boards of supervisors shall take charge of the subject-

matter of this bill and to them should be left the control of this

and similar local improvements.
L. EOBINSOK

Veto, Assembly Bill No. 310, to Peovi'de Better Facilities

FOE Eli

County.

foe Election of Town OfficeeB in Wateevliet, Albany

STATE OF NEW YOEK:
EXEOUTITE ChAMBEE, 1

Albany, April 20, 187Y.
j

1 To the Assembly :

I return, without approval. Assembly bill No. 310, entitled

" An act to provide better facilities for the election of town officers

in the town of Watervliet, Albany county."

The bill is entirely local and special in its provisions. The

general statute,
,

chapter 482, Laws of 18Y5, passed in accordance

with the Constitution, confers upon the boards of supervisors full

power to regulate such matters. The bill cannot, therefore, become

a law without violating the plain spirit and intent of the Consti-

tution.

L. ROBINSON.
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Yeto, Assembly Bill No. 202, to I-ncoepoeatb the Fiee Depaet-

MENT of the Village of Plattsbuegh.

STATE OF NEW YOKK:
ExEoiTTivE Chamber, \

Albany, April 20, 1877. j

To the Assembly

:

I return, without approval, Assembly bill No. 202, eutitled

" An act to incorporate the fire department of the village of

Plattsburgh."

This bill is open to numerous objections. In the first place, it

is special legislation for a particular locality. Greneral laws author-

ize the, trustees of Plattsburgh to secure every wise object of this

bill.

, Again, it proposes to incorporate a fire department in the village

of Plattsburgh which shall be substantially independent of its

board of trustees and civil authorities. These officers are thus cut

ofi from the supervision and control of the fire department, which

they possess in other villages. An independent power is created

within the village governmfent which cannot result otherwise than

in strife and collisions of authority prejudicial to the public inter-

ests and policy.

Lastly, the bill is earnestly opposed by the village authorities as

improper and useless. They claim to represent, and doubtless do

represent, the sentiment of a large majority of the people of Platts-

burgh.

In the face of all these arguments, it seems obviously improper

that I should approve this bill.

L. EOBINSON.
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Veto, Assembly Bill No. 338J to Okgabtize a Fiee Dbpaetment

IN. the Village of Andes, Delawaee County.

STATE OF NEW YOEK

:

Executive Chambee, )

Albany, April 20, 187Y.
j

To the Assembly :

I return, without my approval. Assembly bill No. 338, entitled

" An act to organize a fire department in the village of Andes,

Delaware county."

The object sought by this bill may be secured under general

laws. The spirit of the Constitution and the law are in decided

opposition to the policy of special legislation for localities whose

rights can be as well secured under existing general statutes. If

these are defects in the general enactments upon the subject, they

should be obviated by amendments thereto and not by granted

special exemptions and privileges to single localities. The trustees

of the village of Andes are already clothed with full power to

organize and maintain a fire department, and to accomplish every

proper object of this bill.

L. ROBINSON.

Yeto, Assembly Bill No. 33Y, to Authoeize the Village

OF Sag Haeboe to Boeeow Money to Pueohase a Fiee

Appaeatus.

STATE OF NEW YORK:
Executive Chambee,

)

Albany April 23, 1877. \

To the Assembly :

I return, without approval, Assembly bill No. 337, entitled "An

act to authorize the village of Sag Harbor, Suffolk county, to bor-

row money for purchasing a fire apparatus, with tlie necessary

appurtenances therefor, and to secure a supply of water therefor."

Chapter 151 of the Laws of 1847, and chapter 482 of the Laws

of 1875, contain general provisions for the organization of fire
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companies, the purchase and cai-e of fire apparatus, and the raising

or borrowing of money therefor.

The powers souglit to be conferred by this act upon the village

of Sag Harbor, so far as they are either necessary or proper, are

already vested in the authorities of that and every other village in

the State by virtue of these existing general laws. Public senti-

ment is strongly opposed to special legislation for ends that may

be accomplished under general acts, and, with that sentiment, I

am in full accord. I must, therefore, decline to approve this bill.

L. EOBINSON.

Yeto, Assembly Bill No. 252, to Peevent takincj of Teout in

OwAsco Lake, foe Two Yeaes.

STATE OF NEW YOEK:
Executive Chambee, )

Albany, April 23, 1877. [

To the Assemhly

:

I return, without approval, Assembly bill No. 252, entitled '"An

act to prevent the taking of trout in the Owasco lake, in the

county of Cayuga, for two years."

Subdivision 16 of section 1 of chapter 482 of the Laws of 1875,

authorizes boards of supervisors " to provide for the protection

and preservation, subject to thje laws of this State, of game, animals

and birds, and of fish and shell fish, in all waters within the terri-

torial jurisdiction of the county, and to prescribe and enforce the

collection of penalties for the violation of any laws or regulations

they may make, pursuant to the provisions of this subdivision."

It will be conceded that this general act passed by the Legisla-

ture in accordance with the provisions of section 18 of article 3 of

the Constitution, gives the board of supervisors of Cayuga county

power to legislate in regard to the subject-matter of this act. The

policy of the Constitution and the statute alike points to the con-
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sideration and determination of all such questions by the boards of

supervisors, whose knowledge of local requirements is, of course,

superior to that possessed by the Legislature. Believing this bill

to be an unwise departure from that policy, I cannot approve il.

L. EOBINSON.

Veto, Assembly Bill No. 219, to Amend Act Altering System

OF Repaieing Highways.

STATE OF NEW YORK:
Executive Ohambeb, )

Albany, April 23, 1877.)

To the Assembly:

I return, without approval. Assembly bill No. 219, entitled "An

act to amend chapter three hundred and ninety-five of the Laws of

eighteen hundred and seventy-three, entitled 'An act to alter the

system of repairing highways.' "

Tlie law, as it stands, provides that highway commissioners, in

repairing roads, " may give out the work to the lowest bidder on

contract or appoint an overseer to do the same. They may con-

tract for the work on some districts and have that on others done

by days' labor, as they may think best."

The bill proposes so to amend the law that these officers, through-

out the State, in all cases, " must give out the work to the lowest

responsible bidder, on contract." In order to do the most trifling

repairs on a country road, involving, perhaps, only one or two

days' work, the formalities of inviting bids and preparing contracts

would have to be observed, if this bill became a law.

The local officers, with the discretion noM' vested in them, will,

in my judgment, protect better the interests of their neighbors in

this little matter, than will any law emanating from the capital,

prescribing one iron r.ule for every road district. The law of 1873

is applicable to the whole State, and there is no evidence of a desire
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on the part of the people, generally, to have it altered. It was no

doubt well considered when it was enacted four years ago. It is

not wise to be amending general laws in order to meet the con-

venience, fancied or real, of one or two neighborhoods.

The policy of the Constitution is to remove all such petty regu-

lations from the consideration of the Legislature, and to devolve

local administration more and more upon the boards of supervisors.

In 1875, a comprehensive act was passed conferring additional

powers on the supervisors of counties, extensive authority in this

matter of highways and road districts being included in the powers

then granted. It is not wise to reverse this policy. The bill tends

to countenance legislative meddling with the minutest details of

local administration. There is, in my judgment, no necessity for

it, and it will be likely to do harm if it becomes a Jaw.

L. EOBINSON.

Additional Charges Against Db Wptt C. Ellis, Superintendent

OF the Bank Department.

STATE OF NEW YORK

:

Executive Chamber, i

Albany, April 23, 1877.)
To the Senate

:

Since my message to the Senate of the date of April 5, 1877,

recommending the removal from office of DeWitt C. Ellis, Super-

intendent of the Banking Department, upon charges and proofs

then presented, I have received additional charges against the same

officer, which I herewith submit for your consideration.

Of these the following are made by John Mack of 365 Fifth

avenue. New York

:

1. That Mr. Ellis was informed in March, 1875, by Geo. W.
Eeid and W. F. Aldrich, bank examiners, that the Broad Street

Savings Bank had made investments not authorized by law, and
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that it then had a deficiency of $20,000 in the annual income

necessary to pay its dividends and expenses. The report of these

gentlemen of their examination made in March, 1875, attached to

the next subsequent annual report of the department (see Assembly

Documents 1876, No. 97, pp. 269 and 270), sustains this allegation.

Mr. Mack adds that the bank was not put into the hands of a

receiver until the following year, 1876.

2. That Mr. Ellis was informed in November, 1875, by Geo. "W".

Eeid, examiner, that the People's Savings Bank of New York city

had a large deficiency of assets and a deficiency of $10,000 in

annual income. The document previously quoted, page 316, sus-

tains this allegation. Mr. Mack adds that no receiver was appointed

until 1876.

3. A similar charge as to the Trade's Savings Bank.

4. A similar charge as to the Abingdon Square Savings Bank,

reported by the examiner in November, 1875, as having violated

its charter by certain transactions in real estate sustained by the

document already quoted, page 264.

5. A similar charge as to the German Savings Bank of Morris-

ania, reported in April, 1875, as having a deficiency of $77,000

(see page 270 of document previously quoted), and allowed to go

on until March, 1877, when it failed.,

6. Charges of neglect of duty in reference to the Bank of Lan-

singburgh, the New York State Loan and Trust Company, and the

Loaners' Bank.

7. A charge that in the autumn of 1873, he, John Mack, per-

sonally urged upon Mr. Ellis the importance of an examination of

the Security bank, informing said Ellis that he. Mack, had reason

to know that from sixty to eighty thousand dollars of its capital

had been lost ; that Ellis refused and neglected to make an exami-

nation; that in April, 1874, the bank failed, disclosing a loss of

three-fourths of its capital.

• 3
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In addition to these, the following charge is made by Edward

Mallon of 434 West 28th street, New York city, to wit

:

That Mr. Ellis was informed by Geo. W. Keid and W. F. Aid-

rich, bank examiners, that in a written report of an examination

,

made by them of the Third Avenue Savings Bank on the 22d and

23d of March, 1875, that the bank was then insolvent, having a

deficiency of assets of $219,226.81, and of annual income of

$44,791; that there was also an old deficiency of $115,000, discovered

in previous years, for which last-named deficiency the department

had taken the personal bond of the trustees of the bank. These

allegations are sustained by the report of the examiners, found in

Assembly Documents of 1876, No. 97, page 330.

Mr. Mallon alleges further that an additional deficiency of $100,000

had been covered up by adding that amount to the cost of the

banking-house. He also alleges that the trustees are now resisting

payment of the bond of $115,000, on the ground that there was no

consideration given.

He also alleges that the same report revealed large investments

. in real estate not authorized by the charter, and that many of the

other securities were of doubtful value, which allegations appear

to be sustained by the report above cited.

He also alleges' that Mr. Ellis neglected to take any measures to

close the bank, and that six months afterward, to wit, in September,

1875, it stopped payment ; that during this six months great wrong

was done by the trustees paying the deposit^ of certain favored

friends, and by the bank, in that period, inducing 600 new accounts

to be opened with it; and that a statement made by Mr. Ellis in

his report of the 30th of March, 1876, to the efi'ect that in con-

sequence of the examination made in March, 1875, he, the superin-

tendent, had caused the bank to be closed is untrue ; that the loss

to depositors is about $1,200,000, the dividend being only fifteen

per cent.

As the Senate is already engaged in investigating charges similar
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to these heretofore presented, I have not deemed it necessary to

submit those now made to Mr. Ellis for any preliminary explana-

tion on his part. The allegations contained in these that Mr. Ellis

was officially notified by his own exanjiners of the dangerous and,

in fact, insolvent condition of the institutions named, are in several

instances amply sustained by the docamentary evidence cited.

Whether he was guilty in any of these instances of culpable negli-

gence in delaying proper action after he had been so notified is a

matter of very ready proof or disproof before you. That there may

be no technical objection to investigation of and action upon these

charges, I again recommend the removal of De Witt 0. Ellis from

the office of Superintendent of the Banking Department, as well

upon the charges transmitted herewith as upon those heretofore

presented, and now under consideration in the Senate.

L. EOBINSOK.

Ybio, Assembly Bill, not printed, Relating to Rebuilding Town

Hall in Mexico, Oswego County.

STATE OF NEW YORK:
Executive Chambee,, i

Albany, May 3, 18Y7. \

To the Assembly:

I herewith return, without approval, Assembly bill, not printed,

entitled "An act to provide for rebuilding a town hall in Mexico,

Oswego county."

The objection to this bill is the same that has already been

made to several other local and special bills. By chapter 482,

Laws of 1875, ample authority is given to the town and to the

board of supervisors of the county, to accomplish all that the bill

provides for. There is nothing to justify the Legislature in

interfering in such matters.

L. ROBINSON.
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Yeto, Senate Bill No. 208, Eelating to the County Teeasueee

nf MoNEOE AND Seneca Counties.

STATE OF NEW YOEK:
Executive Chambee, i

Albany, May 4, 1877.)

To the Senate:

' 1 retiu-n, without approval, Senate bill No. 208, entitled "An

act to amend chapter six hundred and five of the Laws of eighteen
,i<

hundred and seventy-five, entitled 'An act in relation to the

county treasurers of the counties of Monroe and Seneca.'"

It is, and for a long time has been, a gross wrong that the

money paid by tax-payers for State purposes is not permitted to

reach the State treasury until many months after its payment.

It is stopped on the way and loaned, or used for commercial

purposes, by the county treasurers, or by the banks in which

they deposit it. Fi'eqnent losses and defalcations occur by reason

of such misuse of the money.

The law which this bill proposes to amend was an effort to

remedy the evil and to secure the payment into the treasury of

the taxes as soon after their collection as practicable. As origi-

nally introduced into the Legislature it applied to the whole

State, but before its- passage, all the counties, except Monroe and

Seneca, were exempted from its operation. These two counties ,

remain subject to its provisions, and the treasurers are required

at stated periods to pay over to the banks designated by the

boards of supervisors all the moneys received by them, desig-

nating the amounts belonging to the State, which amounts are

subject to immediate draft by the Comptroller and State

Treasurer.

This bill exempts the banks from the liability to immediate i

payment, and authorizes them to keep the money until the middle

of April and first of May, which will usually be a period of from

two to four months from the time of its receipt. The banks
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give no security to the State. The bond given by the county

treasurer to the State, if any is given, is fully complied with by

his payment of the money to the banks in accordance with the

law. The effect, therefore, of this bill will be to place the money

of the people in the banks, to be used by them without interest

and without security, for the period above mentioned, and in the

event of the failure of the banks the money would be lost.

The people should not be compelled to furnish capital for

banking purposes and run the risk of its loss besides. Taxes

are levied for the benefit of the State, not of private corpora-

tions. Any relief the Legislature can extend in the matter of

their collection is more needed by the tax-payers than the banks.

L. EOBINSON.

Veto, Senate Bill No. 188, to Amend Act in Relation to a

Eaileoad in Poughkeepsie.

STATE OF NEW YORK:
Executive Chambbe, i

Albany, May 4, 1877.
(

To the Senate :

I return, without approval, Senate bill No. 188, entitled "An

act to amend chapter six hundred and fifty-four of the Laws of

eighteen hundred and sixty-nine, entitled 'An act authorizing the

construction of a railroad through certain streets in the city of

Poughkeepsie, and through certain streets and roads in the town of

Poughkeepsie, in the county of Dutchess.' "

The object of this bill is to relieve the railroad company chartered

by the act sought to be amended from the obligation to run its

cars during the months of December, January, February and March

in each year.

Public franchises ought to be given to private corporations only

for the .public good, and when bestowed strict compliance with

their duties to the public should be exacted from those who enjoy
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their profits. The months named in this bill are those in which

the inclemency of the season renders the regular running of a rail-

road most necessary to publie accommodation. If this company

can be relieved from public service during the winter season, any

other company is entitled to the same exemption. The bill seems

to me contrary to justice and sound policy, and I cannot, therefore,

approve it.

L. EOBINSON.

Yeto, Senate Bill, not feinted, to Confikm Lease made by

Seneca Indians.

To the Senate:

STATE OF NEW YORK:
Executive Chambee,

Albant, Mam 4, 1877,i

I return, without approval, Senate bill, not printed, entitled "An

act authorizing and confirming a lease made by Benjamin Lewis

and other Seneca Indians to George A. Berry of the right to trans-

mit crude petroleum oil through a pipe over certain lands on the

Allegany reservation, and authorizing said George A. Berry to use

such lands for tjiat purpose."

I understand that it has been held by the Supreme Court, both

at special and general term, that no valid contract can be made with

the Indians for the sale or use of their lands on the reservation in

question without the assent of the Congress of the United States.

Aside from this objection it is evident that this lease is invalid, for

the reason that it is made by certain individual Indians, and not by

or with the assent of the Seneca nation to which the lands belong.

I have received from the president of the Seneca Nation of

Indians a protest against the approval of this bill which states the

case so truly and fairly that I present it without abridgment. It is

as follows

;
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" Indian Eeseevation, April 21, 1877.

" To his Excellency Governor Robinson :

" I notice that a bill has just passed the Legislature confirming a

lease purporting to have been made by Benjamin Lewis and other

individual Indians to G. A. Berry, for pipe line purposes. I write

to protest against the signing of this bill. As you are aware, the

Seneca nation of Indians has the legal title to the entire reserva-

tion, and, through its counsel and chosen officers, is entitled to its

control.

" If any parties interested in pipe lines desire to acquire rights

on our reservation they should apply to our cpuncil, which has not

been done in the case in question. This is the first instance within

my knowledge where the Legislature has assumed to disregard the

powers and privileges of the constituted authorities of the nation

and attempt to confer them upon individual Indians. If it can be

done in one case it can in all. The result may well be that,

through bargains with improvident and ignorant Indians the rights

of our nation may be seriously complicated and impaired.

" On behalf of our nation, I respectfully but earnestly protest

against any such precedent as would be established if the bill in

question would become a law. It will be seen that if an individual

Indian can make a lease for pipe line, he can for a railroad, distill-

ery or any other purpose. The possession of an individual Indian

is allowed simply for the purpose of giving him a home and not

for any purpose contemplated by this bill.

" Kespectfully yours.

"JOHN JAOKETT,

^'President of the Seneca Nation of Indians.

" T. T. Jameson,

'^ Cleric Seneca Nation of Indians."

The justice and propriety of the statements and remarks made in

this protest must be admitted. The good faith of the State is



40 Ftiblio Papees or Goveenoe Robinson.

pledged for the protection of the rights of the Seneca nation of

.Indians on this reservation, and it must be sacredly observed what-

ever may be the inconvenience to individuals.

L. EOBINSOK

Ybto, Assembly Bill No. 404, Amending Act to Inooepoeate

YiLLAaES, so fae as eblates to Tillage of Niagaea City.°)

STATE OF NEW YOEK

:

Executive Chambee, )

Albany, May 4, 1877.)

To the Assembly :

I return, without approval. Assembly bill No. 404, entitled "An

act to amend section nine of chapter eighty six of the Laws of

eighteen hundred and fifty-five, entitled 'An act to amend an act

to provide for the incorporation of villages,' passed December

seventh, eighteen hundred and forty-seven, so far as relates to the

village of Niagara City, in the county of Niagara."

The radical objection to bills such as the one above named, is

that they seek to compass the results of special legislation by an

apparent amendment of the general law. The title of this bill

indicates that it is an amendment of some general provision of the

statute regulating the incorporation of villages, whereas, in fact, it

is simply an attempt to evade the provisions of the general act of

1875, by which the regulation of highway matters in towns and

villages was committed to the boards of supervisors.

Aside from this objection, which would apply to all bills of this

class, the present act accomplishes no good object which could not

be better attained under the statute of 1875. It is true that it

adjusts the methods of operation to be followed by the village offi

cials somewhat differently, but since the policy of the law now

prescribes a single path in which all village authorities are required

to travel, I cannot regard it as proper to assent to a variation of

th^t course on the application of a single locality, whose officials do
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not accord with the judgment of the Legislature as to highway

regulations.

L. ROBINSON.

Veto, Assemblt Bill No. 478, to Authoeize Teustees of Bap-

tist Chueoh and Society of Hoosick to Remove' Dead, and to

Sell Btjeting-geound.

STATE OF NEW YORK:
Executive Chambee, )

AiBANT, Man/ 4, ISTY.

)

To the Assembly

:

I return, without approval, Assembly bill No. 478, entitled "An

act to authorize the Trustees of the Baptist Church and Speiety of

Hoosick, New York, to remove the dead from their bnrying-grouud

,

to the cemetery, and to authorize them to sell their burying-ground."

The subjects mentioned in this bill and the object of its enact-

ment are fully treated and met by the provisions of chapter 482 of

the Laws of 1875. It was the legislative intention to remove such

matters from the field of local enactments. The wisdom of that

intention is nowhere questioned. It seems to me that the general

statute referred to authorizes every step provided for- by this bilh

If it does not, the defect siiould be remedied by an amendment to

the general law, and not by a resort to the discarded and vicious

line of special legislation.

L. ROBINSON.
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Yeto, Senate Bill No. 61, to Authoeize Election of "Women to

School Offices.

STATE OF NEW YOEK:
Executive Chambbb,

(Albany^, May 8, 1877.

To the Senate:

I return, without approval, Senate bill No. 61, entitled "An

act to authorize the election of women to school offices."

This bill goes too far or else not far enough. It provides that

women may hold any or all of the offices connected with the

department of education, that is to say, a woman may be elected

superintendent of public instruction, women may be appointed

school commissioners, members of boards of education and trus-

tees of school districts. In some of these positions it will become

their duty to make contracts, purchase materials, build and

repair school-houses, and to supervise and effect all the trans-

actions of school business, involving an annual expenditure of

over $12,000,000 in this State, There, can be no greater

reason that women should occupy these positions than the less

responsible ones of supervisors, town clerks, justices of the peace,

commissioners of highways, overseers of the poor and numerous

others. If women are physically and mentally fitted for one

class of these stations, they are equally so for the others.

But at this period, in the history of the world, such enactments

as the present hardly comport with the wisdom and dignity of

legislation. The Grod of nature has appointed different fields

of labor, duty and usefulness for the sexes. His decrees cannot

be changed by human legislation. In the education of our

children the mother stands far above all superintendents, com-

missioners, trustees and school teachers. Her influence in the

family, in social intercourse and enterprises, outweighs all the

mere machinery of benevolence and education. To lower her

from the high and holy place given her of nature is to degrade



Public Papers of Govbenoe Eobinson. 43

her power and to injure rather than benefit the cause of educa-

tion itself. In all enlightened and Christian nations, the expe-

rience and observation of ages have illustrated and defined the

relative duties of the sexes in promoting the best interests of

society. Few, if any, of the intelligent and right minded among

women desire or would be willing -to accept the change which

such a law would inaugurate.

The bill is moreover a clear infraction of the spirit if not the

letter of the Constitution. Under that instrument women have

no right to vote, and it cannot be supposed that it is the intention

of the Constitution that persons not entitled to the right of

suffrage should be^eligible to some of the most important offices

in the State.

L.- EOBINSON.

Yeto, Senate Bill No. 144, Amending Act, Chaeteeing Village

OE Caethage, Jeffbeson County.

STATE OF NEW YOKK

:

EXEOUTIVB ChAMBBE, 1

Albany, May 8, 18T7.

)

To the Senate:

I return, without approval. Senate bill No. 144, entitled "An

act to amend chapter five hundred and sixtj'-four of the Laws of

eighteen hundred and seventy-two,' entitled 'An act to amend

the charter of the village of Carthage, Jefferson county.'"

The object of this bill is to confer upon the policfe justice of

the village of Carthage the powers of a justice of the peace.

There are ali'eady four justices of the peace in the town of

Wilna, in which Carthage lies, possessing and exercising the

jurisdiction sought to be conferred by this act. It is not made

to appear that the present officers are unable to discharge all the

duties devolving upon them, or that there is any more need of

another justice for public reasons in that town than in any one

of a hundred others of like size.
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Experience shows that in nearly everj town in the State

a redaction of the number of justices is more necessary than an

increase. It does not seem wise at present to increase the num-

ber or functions of officials whose support must directly or indi-

rectly be drawn from the pockets of the people. The laws of

the State have fixed the number of justices of the peace in

towns, and no additions should be made to the number in special

localities without evidence of public necessity therefor.

L. ROBINSON.

Veto, Assembly Bill No. 385, Amendins Act Chaetbeing Village

of dunkiek.

STATE OF NEW YORK

:

Executive Ghambee,
j

Albany, May 10, 1877.)
To the Assembly

:

I return herewith, without approval, Assembly bill No. 385,

entitled "An act to amend chapter twenty-four of the Laws of

eighteen hundred and seventy, entitled 'An act to amend an act

entitled an act to amend the charter of the villasre of Dunkirk,

passed April twentieth, eighteen hundred and sixty-seven.' "

This bill does not accomplish the end evidently in view when it

was drafted. By its terms it amends section 4 of chapter 24 of

the Laws of 1870. But on reference to the law sought to be

amended it is manifest that the section named as the one to be

replaced, by this bill is by no means intehdecl. Were the bill to

become a law, at least two sections of the act as it now stands,

would be thrown into utter confusion. The result would be a

certain resort to the Legislature^ at its next session for relief frotn

its present error. This being so, I have no alternative but to

withhold my approval from the bill.

L. ROBINSON.
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'

Yeto, Assembly Bill No. 270, in Eelation to Peqceedings in

SUEKOGATBS' OoUKTS.

STATE OF NEW YORK:
Executive Chambek, i

Albany, May 10, 1877.
)

To the AsseTribly

:

I return, without approval. Assembly bill JSTo. 270, entitled "An

act in relation to proceedings in Surrogates' Courts."

This bill s^eks to confer upon surrogates the equity powers now

vested in the Supreme Court in relation to releasing executor^,

administrators, guardians and trustees from the obligations of their

trusts whenever they apply for such release and the surrogates

deem it proper.

The equitable supervision of the oflScers mentioned has always

been within the sole jurisdiction of the Court of Chancery and its,

successor, the present Supreme Court. The sweeping change

proposed by this act seems to me unwise as well as unnecessary.

The powers in question have been well and carefully exercised by

the Supreme Court, and no sufficient reason is shown for conferring

upon an inferior court a concurrent jurisdiction. Moreover, the

Constitution gives this power to the Supreme Court, and, althougli

it does not expressly forbid the Legislature to place it elsewhere, it

seems more consistent with the intention of the instrument that

this function should remain with the tribunal which has exercised

it for so many years.

L. ROBINSON.
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Yeto, Senate Bill No. 101, to Amend Act foe the Benefit of

Maeeied Women Insueing the Lives of theie Husbands.

STATE OF NEW YORK:
Executive Chambee,

IAlbany, May, 15, 1877.

To the Senate

:

I return, without approval. Senate bill No. 101, entitled "Au

act to amend chapter two hundred and seventy-seven of the Laws

of eighteen hundred and seventy, entitled 'An act to amend an act

entitled an act for the benefit of married women in insuring the

lives of their husbands,' " passed April 14:ih, 1858.

It is,- perhaps, doubtful whether authority to assign such policies

as are mentioned in this bill would be in accordance with sound

policy and good morals.

Upon that question there are difierences of opinion among intel-

ligent men who have made the subject of life insurance a profound

study. But in this State the question has been settled so far as

existing policies are concerned. In the case of Eadie v. Slimmon

(26 N. Y. Reports, page 9) the Court of Appeals decided that the

children of a married woman who holds such a policy have a vested

right in it which cannot be transferred by the husband and wife,

or either of them. The Legislature cannot change that rule except

as to policies hereafter issued.

The bill, however, makes no discrimination, but applies to all

policies heretofore or hereafter given. Recognizing the vested

right of the children, it provides for their consent to the transfer.

Children over twenty-one years of age can give such consent with-

out the aid of any new law. But in most cases which arise, the

children are minors, and the act makes no provision for the mode

in which their consent is to be given.

L. ROBINSON.
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Veto, Items in Assembly Bill No. 267, Known as " Supply

Bill."

STATE OF NEW YORK:
EXECUTITE ChAMBEE, 1

Albany, May 16, 187f. j

To the Assembly:

I transmit herewith a copy of the statement of the items of

appropriation to which I object, contained in Assembly bill No.

267, entitled "An act making appropriations for certain expenses

of government, and supplying deficiencies in former appropria-

tions," which statement was appended to the said bill at the time of

signing it, in accordance with section 9 of article 4 of the

Constitution.

L. ROBINSON.

Statement of items of appropriation objected to and not approved,

contained in Assembly bill No. 267, entitled "An act making

appropriations for certain expenses of government and supplying

deficiencies in former appropriations."

" For Duncan C. McMillen, for services as stenographer in report-

ing the evidence taken before the committee of the Assembly of

1871, appointed to investigate the facts of the assault by James

Irving upon Smith M. Weed, and, also for his services as stenogra-

pher in reporting the transactions of the committee of the

Assembly of 1871, to which were referred the amendments tq the

excise law, the sum of eighty-five dollars."

This item is objected to and not approved, for the reason that it

is a private claim of six years' standing, and has not been audited

and allowed by the board of audit,,as it should have beeh before

any appropriation could properly be made to pay it. Section 19 of

article 3 of the Constitution is as follows

:

" The Legislature shall neither audit nor allow any private claim

or account against the State, but may appropriate money to pay

such claims as shall have been audited and allowed according to

law."
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" For each of the la^ libraries of the State in the several judicial

districts the sum of $1,000, provided that all libraries receiving

money appropriated under' this act must be open to the free use of

the members of the bar of the State of New York."

This item is objected to and not approved, for the reason that the

sum appropriated by it is not specifically stated as required by the

Constitution. It does not state the number of libraries nor the

sum necessary to pay the appropriation. Section 8 of article 7 of

the Constitution expressly forbids the payment of moneys from the

treasury unless the law making the appropriation " distinctly

specifies the sum appropriated." It does not appear from this

whether the sum intended to be paid is $1,000, $10,000 or more.

The item is also objected to for the reasons stated for disapproving

the next following item.

" For the purpose of establishing a law library to be located at

Canton, St. Lawrence county, for the use of the Supreme Court,

the sum of $2,000, to be expended in the purchase of books under

the direction and supervision of the justice of the Supreme Court

now residing in said village. The warrant of the Comptroller shall

not, however, be issued for the above-mentioned sum until an equal

amount shall be raised either by private subscription or otherwise

and placed at the disposal of said justice for the same purpose.

The certificate of said justice of such fact shall be evidence to the

Comptroller that the sum has been raised and placed at hie

disposal."

This item is objected to, and not approved, for the reason that it

is unequal and unjust to compel the tax-payers of the State to con-

tribute money for the establishment of law libraries in the various

counties of the State. The practice has gone much too far already

It never should have been begun, and should be stopped at onct

and finally. If it is to be continued, the county of St. Lawrence i!

perhaps better entitled to the favor than any other one ; but whei

that is supplied there will be the next strongest claim, and so oi
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until every county in the State has a law library established and

supported from the State treasury. There is no more reason for

supplying lawyers with their books than in supplying doctors and

clergyman with theirs, or farmers and mechanics with their iniple-

ments and tools. The convenience, and advantage which the'

lawyers and judges will have from these libraries may easily be

obtained by voluntary associations and by contributions from those

who are to be benefited by them.

" For the Comptroller for payment of the sum of $1,030.85, or so

much thereof as may be necessary to pay the late clerk of Kings

county and for notices given to notaries public from January 20,

1871, to December 9, 1876."

This item is objected to, and not approved, for the reason that

it is a private claim of some years' standing and has not been

audited and allowed by the board of audit, as it should have "been,

before any appropriation could properly be made to pay it.

" And for James B. Paddon, late clerk of the county of Oneida,

fifty-four dollars and fifty-eight cents for like notices given in the

year 1875."

This item is objected to and not approved, for the same reasop,

viz., that it is a private claim, and has not been audited and allowed

by the board of audit.

" And for Tyrus H. Fei'ris, late clerk of St. Lawrence county, for

like notices the sum of sixty dollars or so much thereof as-may be

necessary."

This item is objected to, and not approved, for the reason that it

is a private claim and has not been audited and allowed by the

board of audit.

" For James W. Eaton, superintendent of the New CapiEol, for

counsel fees paid by him in the investigation before the county

judge of Albany county, of charges against him as such superin-

tendent, which were not sustained by proof, the sum of $2,100."

This item is objected to, and not approved, for the same reason

4
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above stated, viz. : That it is a private claim and in favor of Mr.

Eaton for counsel fees paid out by him without any authority from

the State, and the Legislature has no right, under section 19,

article 3 of the Constitution, to make such an appropriation until

the claim has been audited by the board of audit."

" For the amount paid by him for the services of experts- in such

investigation, the sum of $300."

This item is objected to, and not approved, for the reason that it

is a private claim of Mr. Eaton for disbursements, paid by him,

and has not been audited and allowed by the board of audit.

" And for the amount paid by him for the services of a stenog-

rapher in such investigation, the sum of $394." '

This item is objected to, and not approved, for the reason that

it is a private claim of Mr. Eaton for disbursements paid by him,

and has not been audited and allowed by the board of audit.

" For the purchase and erection of a suitable monument in the

county of Saratoga, in commemoration of the decisive battle of

the Revolution, fought in said county 100 years ago, the sum

of $10,000, to be expended under the direction and supervision

of the Comptroller, Secretary of State and Adjutant-General."

This item is objected to, and not approved, for the reason that

it seems to me by no means an opportune moment to levy taxes

upon the people of the State to expend , thousands of dollars for

the erection of monuments to commemorate notable events which

have happened at different localities in this State. There is

hardly a county which has not within its borders some localities

signalized, by, events of historic interest. If it be once under-

stood that the people of the State at large are to pay taxes for

the erection of monuments to adorn these sites, the treasury

will soon be burdened with drafts for like purposes from every

county and from almost every prominent city or village within

its limits. There is no more reason to erect these monuments

at the places indicated than in many other localities in the State,
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and even if there were I could not^ regard it as properly -within

the province of the Legislature to expend the people's money

in their erection. Posterity will have little cause to heed our

memory, if in a time like this we force money from the pocKets

of the people to signalize the glories of the past.

" For the purchase and erection of a suitable and permanent

memorial or structure in the city of Kingston, in commemoration

of the organization of the State government 100 years ago, the

sum of $15,000, to be expended under the direction of the

Comptroller, the Secretary of State, and the Adjutant-General."

This item is objected to, and not approved, for the same reason

stated for disapproving the item last mentioned.

"For the purchase and erection of a suitable monument at

Fort Greene, Brooklyn, over the remains of the martyrs of the

prison ship, the sum of $10,000, to be expended under the

direction of the Comptroller, the Secretary of State and the

Adjutant-General, provided an additional sum of $50,000 shall

be raised by subscription or otherwise for the same purpose."

This item is objected to, and not approved, for the same reasons

given for disapproving the item of appropriation for the erection

of a monument in the county of Saratoga.

"For John I. Davenport, for the balance of his bill for

services as counsel for the Senate committee, to investigate the

several departments of the city of New York, $2,000."

This item is objected to and not approved, for the reason that

the State already holds a receipt in full for the services mentiened

in the item. The claim for these services was originally pre-

sented to the Comptroller in 1876, at the figure of $5,000. It

was carefully considered by him, and the sum of $3,000 allowed

the claimant. The allowance was regarded as liberal at the time,

and the claimant accepted it in full payment.

" For Darling, Griswold & Co., for board and rooms for said

committee, $769.58."
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This item is objected to, and not approved, for the reason that

it is a private claim 'of long standing, and has not been audited

and allowed by the board of audit as required by the Constitution.

" For the trustees of the State Library, for the purchase of a

frame for the portrait of Abraham Lincoln, now in the library,

the sum of $325."

. This item is objected to, and not approved, for the'reason that

it has already been presented to the board of audit and by them

disallowed. Under the Constitution as above cited the Legisla-

ture has no power to make the appropriation, and the Comptroller

none to pay it.

" For the city of Syracuse, for the amount apportioned and

assessed by the authorities of said city, upon the property

belonging to the State in said city, for the construction of a

sewer in Clark street andr Leavenworth avenue, in said city, the

sum of $4,230.24, or so much thereof as may be necessary."

This item is objected to, and not approved, for the reason that

oh principle the State ought not to be compelled to pay to its

municipal corporations assessments for local improvements within

their limits. The property of the State is ordinarily of much

more benefit to the particular locality in which it lies than to the

State itself, and to sanction the principle that the cities and

,
villages of the State may, in their discretion, assess State prop-

erty for local improvements, is to open the door for unlimited

calls and drafts on the treasury for moneys, to be expended at

the discretion of such local authorities. Such assessment and

taxation upon State property is beyond the jurisdiction of such

municipalities. Their power is derived from the State itself,

and it is not to be admitted that they can impose liabilities on

the superior power which created them. In cases where it may

be proper for the State to contribute to such expenses, the

commissioners of the land office should investigate the matter,
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and the State should voluntarily pay such proportion as it may

deem just and equitable.

" For the county of Cayuga, to reimburse it for all expenses

incurred and paid for the two trials in 1873 and 1874, and apf esfjils

thereon, of Michael Donohue, indicted for the murder of a

convict in Auburn prison, including all disbur&ements made

necessary during the incarceration of said Donohue, prior to,

pending and subsequent to the trials ; for like expenses incurred

and paid for the trial in 1874 of John Ooughlin, Thomas E.

Hardy, Patrick Eagan and Patrick Clifford, indicted for assault

with a deadly weapon upon a keeper in said prison,- including

like disbursements; and for like expenses incurred . and paid for

the trial in 1875, and appeals therefrom, of Edwin Thomas,

indicted for the murder of a convict in said prison, including

like disbursements, the sum of $6,720.71, or so much thereof as

may ' be necessary."

This item is objected to, and not approved, for the reason that

it is in every proper sense a private claim, consisting of very

many separate items, aind, under the Constitution, is subject to

the audit and allowance of the board of audit, before the Legis-

lature has power to appropriate money for its payment. This

objection alone is fatal to the item^ without considering the

question whether suck an appropriation ought ever to be made

to counties to defray the expenses of trials for crimes committed

within their borders.

" For Formola J. Sharpe, the widow of Eev. Ichabod B. Sharpe,

who was killed by the fall of a canal bridge over the Genesee

Valley canal, near the village of Oanadea, on the 24:th day of

June, 1876, the sum of $3,000 as a gratuity."

This item is objected to, and not approved, for the reason

that Mr. Sharpe was not in the service of the State in any way,

and no proof of any kind appears that the bridge was defective,

or that the accident, which resulted in the death of Mr. Sharpe,



54 PtTBLio Papees of Govbenoe EoBDsrsoN.

was the result of any negligence or fault of any officer or agent

of the State.

" For the erection of a new group of detached buildings at

the Willard Asylum, similar to those already erected for the use

Of women, the sum of $75,000."

This item is objected to, and not approved, because it seems to me

that the present is no, time to commence the erection of new build-

ings. We have too many under way already, and the heavy burdens

resting upon the tax-payers ought not to be increased by the com-

mencement of new ones until more auspicious times.

"For the Buffalo State Asylum for the Insane, to complete the

administration building and wards A, B, C, D, and E, and for

improving the grounds thereof and building permanent fences and

roadways, the sum of $200,000."

This item is objected to, and not approved, for the reason that

the appropriation is unusually large. The amount appropriated for

/ the same building last year was $120,000. The disasters and losses

among business men during the last year surely indicate that appro-

priations and taxations should be coniined to absolute necessities,

and should be diminished rather than increased.

" For the managers of the New York State Lunatic Asylum at

Utica to ,pay 'I. C. Mcintosh and the heirs of Loodel for

land taken for [the use of the asylum, the sum of $1,600, or so

much thereof as may be necessary to be paid, upon the delivery to

the Comptroller of sufficient deeds for such land."

This .item is objected to, and not approved, for the reason that it

has already been presented to the board of audit, and by them

disallowed.

" For the construction of 'tlie center building, for plumbing, water

and sewer connections and water boiler, for steam heating apparatus

and connections, for lowering boiler room, setting boilers, with

connections, and building coal faults, for brick drawing and pave-

ment around buildings, for food car, tramway and hoisting lift, and
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for deficiencies and extras pertaining to the several contracts, the

sum of $134,000."

This item is objected to, and not approved, for the reasons given

for the disapproval of the appropriation to the Willard Asylum

for newbuildings, and for the further reason that the expenditures

upon the asylum at Poughkeepsie have been lavish and extravagant

to a degree nowhere equaled except in the ]N"ew Capitol. There is,

moreover, a large amount of previous appropriations unexpended, •

and with this the manager can go through another year with more

ease than the people can pay additional taxes for a building and

furniture so expensive that the inmates cost the State at the rate of

about $5,000 each per annum.

" For the Susquehanna Valley Orphans Home, at Binghamton,

for enlarging .building, painting and repairing building, and for

heating apparatus, the sum of $10,866.25."

This item is objected to, and not approved, for the reason that^it

is clearly within the prohibition of section 10 of article 8 pf

the Constitution.

" For the managers of the Central New York Institution for

Deaf Mutes, at Rome, for the erection, heating and furnishing of a

suitable building for its use, the sum of $30,000 ; but no part of

the sum herein appropriated shall be expended, except upon a plan

for such building which shall be approved by the Comptroller and

the Superintendent of Public Instruction, and upon estimates which

will satisfy the Comptroller."

This item is objected to, and not approved, for the same reason

stated for the disapproval of the item of $75,000 for the Willard

Asylum.

"For the promotion of agriculture the sum of $5,000."

This item is objected to and not approved for the reason that it

appropriates the moneys of the State to aid an agricultural associa-

tion, and is, therefore, forbidden by section 10, article 8, of the

Constitution.
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"And for the reconstruction of the buildings on the State Fair

Grounds, at Elmira, destroyed by fire, the sum of $5,000 ; both of

said sums to be paid to the Treasurer of the State Agricultural

Society, and to be expended under the direction of the executive

committee thereof."

This item is objected to, and not approved, because it is subject

to the same constitutional objections given for disapproving the

last-mentioned item.

" For the construction of a wagon road on the Indian reservation

of the St. Regis Indians, in the county of Franklin, stkrting from a

short road now laid, which runs from the old State road to the

reservation, and thence running nearly parallel with the St. Regis

river northerly to the Canada line ; and a branch road, commencing

.at a point in said contemplated road about midway between its

extremities, and running thence easterly to Drum street, in the

town of Fort Covington, the sum of $2,500, to be expended under

the supervision of Alfred Fulton and Sidney G. Grow, of Hogans-

burg, who are hereby appointed commissioners for that purpose,

who shall each receive out- of said sum three dollars per day for

each full day occupied in and about such supervision ; but the total

compensation of such commissioners shall not exceed the sum of

$250, and no part of the sum herein appropriated shall be paid

over to such commissioners until they shall have executed a bond

to the people of the State of New York, to be approved by the

Comptroller, conditioned that they will faithfully discharge their

duties as such commissioners, and truly account under oath to the

Comptroller for all moneys received by them for the purposes

aforesaid."

This item is objected to, and not approved, for the reason that

the Legislature has been forbidden by section 18, article 3 of the

Constitution to pass a private or local bill, or lay out, alter, work

or discontinue highways or alleys. More than this, chapter 482 of



Public Papees of Governoe Eobinson. 57

the Laws of 1876 gives the full power to the supervisors to act in

the matter of this road as needed.

" For repairing the road across the Onondaga Indian reservation,

leading from what is known as the ' Castle Hotel,' in the town of

Onondaga, to a point intersecting the road leading by the house of

Edward A. Clark, a distance of about one mile and an eighth, the

sum of $500, to be expended under the supervision of John Kelley,

of said town, who is hereby appointed a commissioner for that

purpose, who shall receive out of said sum three dollars per day

for each full day occupied by him in the discharge of such duty,
.

but for not exceeding fifteen days in the aggregate, and who shall

execute to the people of this State a bond, to be approved by the

Comptroller, for the faithful discharge of his duties as such com-

missioner."

This item is objected to, and not allowed, for the same reasons

given for disapproving the last-mentioned item.

"The sum of $1,000,000 is hereby appropriated toward the

erection of the New Capitol building, which shall be paid by the

Treasurer upon the warrant of the Comptroller to the order of the

New Capitol Commissioners, as they shall require the same."

This item is objected to, and not approved. Tlie New Capitol is

a great public calamity. At its commencement the people of the

State were assured that it would be completed for $4,000,000.

There has already been expended upon it $7,723,695.16. No
reliance can be placed on any estimate which can be obtained as to

the cost of completing it. There is no probability that it can be fully

finished according to the original plans for less than $15,000,0Q0 to

$20,000,000. If the tax-payers of the State had not been deceived,

if they had supposed that the whole expenditure would reach what it

has already reached, it is not likely that they would have permitted

the commencement of the work. It is without a parallel for extrava-

gance and folly. It covers more than three acres of ground. Its pro-

portions are enormous ; it is more than double the size needed for a
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Capitol. At every step of its progress one idea has held supreme con-

trol, which was to make its exterior a great and magnificent achitectu-

ral display which should dazzle the eyes of all beholders, without the

least regard to the interior arrangements for practical use. Indeed,

but for the improvements in the interior plans made by the present

commissioners, the two houses of the Legislature would scarcely

have been able to occupy it at all. Even now, after they have

made all the changes for the better possible, in a building already

spoiled, it can only be used with very great inconvenience and dis-

comfort. The legislative chambers must be reached by ascending

to a hight of sixty-two feet from the first step of the main front,

and this extraordinary elevation must be attained either by long

stairways, or else by steam power and elevators, such as are used to

reach the fifth or sixth story of first-class hotels. The halls are

long, damp and dark ; the rooms badly lighted and ventilated. In

cloudy weather very few of the rooms can be used without gas-light

during the day as well as at night. When this great and useless

structure can be or will be completed it is idle to conjecture.

When we consider the unlimited expense of heating and lighting

three acres of a building 108 feet high ; of its cleaning, care and

attendance, with six or eight steam engines and their engineers and

firemen, no one can feel in any haste to have it completed. The

best estimate which I have been able to obtain of the amount of

these expenses, makes it about $250,000 per annum. In making

the appropriation the Legislature directs the commissioners to

" build and complete the exterior of the New Capitol building in the

Italian Renaissance style of architecture adopted in the original

design," and according to the style upon which the building was

being erected prior to the adoption of the so-called "modified

design." There, are very great differences of opinion among emi-

nent architects as to which style should be adopted. The direction

of the Legislature compels the conimissioners to return to the for-
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mer style, and I understand that the change will involve a loss of

at least $300,000.

The New Capitol, like all other public buildings upon which the

State has recently expended such extravagant amounts of money^

was the putgrowth of a vicious system of finance and of the folly

and madness which accompanied it. The inevitable disasters

which came of such follies are now upon us in full force, and are'

everywhere felt with crushing effects. They admonish us, if we

proceed at all, to do so with moderation. It is surely no time to

increase fippropriations when the power to pay taxes is so greatly

diminished, yet on examination of the supply bill it will be found

that in this period of financial embarrassment the appropriations

for all the public buildings, and consequently the taxes to be levied

for them, are very largely In advance of those of preceding years.

It is surely time to pause in this career. All prudent business men

in the management of their own affairs move more slowly, and

thousands are unable to move at all under the present circum-

stances. However convenient or desirable it may be to complete

the Capitol and the other public buildings, we can do without them

for a time, as we have heretofore. They are not absolute neces-

sities. In any event it seems better to wait a year, even if it be

finally decided that this building must be completed, to the end

that it be fairly considered whether some plan may not be devised

by which better accommodations may be secured at 'less expense

than now seems inevitable.

" For the construction of a draw in the bridge over the navigable

channel of the Oneida river at Bremerton, between the counties of

Oswego and Onondaga, the sum of $7,500.

This item is objected to, and not approved, for the reason that

there are no moneys in the treasury properly applicable to the

building of this bridge, and there is too much reason to appreliend

that the revenues will not be sufficient to pay the expenses of run-

ning the canals, and it may be assumed as certain that they will
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not be sufficient for the purpose and for the building of new bridges:

in addition.

"For the construction of an iron bridge over the Clark and

Skinner canal at Scott street, in the city of Buffalo, the sum of

$3,000, or so much thereof as may be necessary."

This item is objected to, and not approved, for the same reasons

given for disapproving the last-mentioned item.

"For rebuilding bridges over the State ditch, on Main and

Delaware streets, in the village of Tonawanda, Erie cut; for

building a bridge over said ditch on Fletcher street in the said vil-

lage, the sum of $2,000, or so much thereof as may be necessary."

, This item is objected to, and not appi'oved, for the reasons given

for disapproving the appropriation for the construction of a draw in

the bridge over the Oneida riv^r at Bremerton.

"For the construction of a lift bridge over the Oswego canal in

the city of Syracuse, on Salina street at its intersection with Bridge

street, in place of the bridge now over said canal at that point,

which was authorized by chapter 382 of the laws of 1874:, the sum

of $12,000, or so much thereof as may be, necessary."

This item is objected to, and disapproved, for the same reasons

given for disapproving the item last mentioned.

" For the construction of a foot bridge over the Erie canal at

Mud Lock, at the junction of the Cayuga' and Seneca canals, the

sura of $500,.or so much thereof as may be necessary."

This item is objected to, and not approved, for the same reasons

stated for disapproving the item last mentioned.

" For the construction of three bridges over the State ditch in

the village of Tonawanda, in Niagara county, at Marion street,

Oliver street and Van Yort street, the sum of $2,500, or so much

thereof as may be necessary."

This item is objected to, and not approved, for the same reasons

stated for disapproving the item last mentioned.

" For the construction of a swing or lift bridge over the Erie



Public Papees of Goteeitoe Robinson. 61

canal, ia the village of Brighton, Monroe county, in place of the

bridge now over said canal at that point, the sum of $4,500, on

condition that the approaches to said bridge and the help necessary

to tend it be provided by the locality where the said bridge is

situated."

This itein is objected to, and not approved, for the same reasons

stated for disapproving the item last mentioned.

L. ROBINSON.

Veto, Assembly Bill, not peinted. Amending Act Incoepoeating

Tillages, so pae as eelates to ISTiagaea Falls.

STATE OF NEW YORK:
Executive Chambee, y

Albany, May 17, 1877.

)

To the Assembly

:

I return, without approval. Assembly bill, not printed, entitled

"An act to amend chapter four hundred and seventy-six of the

,

Laws of eighteen hundred and forty-seven, entitled 'An act to

provide for the incorporation of villages,' so far as the same relates

to the village of Niagara Falls, in the county of Niagara."

On principle, this act is objectionable, because it seeks to accom-

plish a local and special object by a limited amendment of the

general law.

A bill of precisely the same character in regard to the village of

Niagara City,, in the county of Niagara,' was vetoed some days

since on the same ground.

Besides this general objection to bills of this class, the present

act is open to the further objection that it seeks by special legisla-

tion to accomplish an object already generally provided for by

chapter 482 of the Laws of 1875, which gives full power to boards

of supervisors to authorize, in proper cases, the action proposed to

be taken under the present bill, by the village authorities of the

village of Niagara Falls.

L. ROBINSON.
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Veto, Assembly Bill No. 473, Geanting Ceetain Poweeb to

THE Haepeesville Cembteet Association, Town of Coles-

viLLE, Become County, and the Supektisoe op said Town.

[BEE,
I

1877.)

STATE OF NEW YORK :

Executive Chambee,

Albany, May 17,

To the Assenibly :

I return, without approval. Assembly bill 'So. 473, entitled "An

act granting certain powers and authority to the trustees of the >

Harpersville Cemetery Association, in the town of Colesville,

Broome county, N. Y., and the supervisor of said town."

This bill is a piece of special legislation, and is unnecessary,

because the supervisors of Broome county are authorized by chapter

482 of the Laws of 1875, to take the same action which the Legis-

lature seeks to take by the enactment of this bill.

L. EOBINSON.

Veto, Senate Bill No. 196, Amending Act Inooepoeating a

Beooklyn Libeaey Building Fund Association.

STATE OF NEW YORK:
Executive Chambee,

|

Albany, May 17, 1877.

)

To the Senate :

I return, without approval. Senate bill No. 196, entitled "An

act to amend chapter six hundred and sixty-seven of the Laws of

eighteen hundred and seventy, entitled 'An act to incorporate a

Brooklyn Library Building Fund Association of the Eastern Dis-

trict.'
"

The second section of this bill provides that where subscribers

shall have forfeited the stock for which they have subscribed, in

accordance with the provisions of this act, they shall, in no case be

liable for the unpaid assessments or balance on such stock.
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It cannot be denied that this is a direct violation of section 10,

of article 1 of the United States Constitution, which provides that

no State shall pass an act impairing the obligation of contracts.

A subscription for stock has always been regarded in law as 'a

contract, and the party subscribing has always been held liable to

fulfill the obligation he assumed in the subscription. This being

so, the present act is clearly in derogation of the provision of the

Constitution above mentioned, and is beyond the power of the

Legislature.

L. ROBINSOK

Veto, Senate Bill No. 315, to authorize Trustees op Skaneateles

TO sell Eeal Estate to build an Engine House.

STATE OF NEW YORK

:

Executive Chamber,
^

Albany, May 17, 1877. \

To the Senate:

I return, without approval, Senate bill No. 315, entitled "An

act to authorize the trustees of Skaneateles, in the county of

Onondaga, to sell certain real estate, and to raise money by tax

for building an engine-house, and for other village purposes."'

This bill is objectionable, as special legislation to accomplish

an object provided for by general laws. The power to convey

the real estate mentioned is already in the village charter, and

the other acts sought to be authorized may be done under the

sanction of the board of supervisors of Onondaga county, in

accordance with the provisions of chapter 482 of the Laws of

1875.

L. ROBINSON.
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Yeto, Senate Bill No. 286, to Repeal Incoepokation of the

Cltde and Rose Plank-eoad Company.

STATE OF NEW YORK:
Executive Ohambee,

iAlbany, May 17, 187Y,

To the Senate:

I return, without approval. Senate bill No. 386, entitled "An

act to annul or repeal the incorporation of the Clyde and Rose

Plank-road Company."

I am informed that the supervisors of the county of Wayne

have already extended the charter of the plank-road mentioned

in this bill, and that the effect of this act, if it be made a law,

is simply to reverse the decision of the board of supervisors

in the same matter. The policy of the law is against the inter-

ference of the Legislature in any local matters which are prop-

erly the subject of action of the board of supervisors, and it is

especially improper that the Legislature should interfere with

such matters where the local boards of supervisors have already

made a decision in the premises. For these reasons I am unable

to approve of this bill.

L. ROBINSON.

Yeto, of Senate Bill 231, Supplemental to An Act to Reoeganize

THE Local Government of the City of New Yoek, known as

"The Omnibus Bill."

STATE OF NEW YORK:
Executive Chamber,

Albany, May 18, 1877
To the Senate-:

I return, without approval. Senate bill No. 231, entitled "An

act supplemental to chapter three hundred and thirty-five of the

Laws of eighteen hundred and seventy-five, entitled 'An act to

reorganize the local government of the city of New York." '

The spirit of our institutions is at war with every effort of

.1
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the minority to defeat the will of the majority in any locality

through legislative means. When we deny self goverment to

any section of the people, we belie the faith and teaching of our

fathers. Equal representation is prerequisite to the right of

taxation. Without it legislative levies on localities are simply

oppressive. This conceded doctrine is nowhere more scrupulously

maintained than in our Constitution, which provides that the

Legislature shall, on the completion of every census, award to

each part of the State the representation to which its population

entitles it. For nearly two years this mandate of our highest law

has been defied and disobeyed. A Legislature morally, if not

legally, irregular, assumes to revolutionize the local law in a city of

a million while denying to that city the representation which is its

right. Upon the final passage of the present bill in the Assembly,

78,000 people in Putnam, Wayne, Schuyler and Cortland couiities,-

by their representatives, cast four votes for it, while the 96,000

people of the twentieth New York district were allowed to east

but one against it. It is neither justice nor common sense that the

representatives of 31,000 people in two rural counties without

interest in this act should nullify the votes of 170,000 inhabitants

of two New York districts against it whose personal rights are

<3ommitted to its care.

The first objection to its enactment is that while it professes to

provide for all the great interests and wants of the people of the

city of New York, it is passed when the city is not fully and fairly

represented in the Legislaturoj as the Constitution requires that it

should be. By the omission of the Legislature to make such an

apportionment of the Senators and Membei's of Assembly as is

required, by the Constitution, the city ofNew York is deprived of the

presence and votes of at least seven additional representatives to

which she is entitled in the two houses of the Legislature, and this

legislation is imposed upon it in the absence of such representation.

In the next place, of the twenty-one Members of Assembly and
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five Senators, making twenty-six in all, from the city, nineteen

opposed and voted against the bill. Of the forty-seven Senators

and Members of Assembly from the city, Long Island counties,

Westchester, Richmond and Rockland, immediately surrounding

the city and" acquainted with its afiairs, only fourteen voted for

this bill, whilst all the residue (thirty-three) voted against it. The

seventeen city Members of Assembly who voted against the

bill represented 826,454 of the 1,045,223 inhabitants of the city, as

shown by the last census. It is perfectly clear, therefore, that this

bill, whether good or bad, is forced upon the people of the city

against their will, by the representatives of the interior, western

and northern parts of the State, who know least of its affairs.

If local self-government is more than an empty name, such legis-

lation should not be. Were there no other argument against the

bill than this, a sense of duty to the principles of popular repre-

sentation and the Constitution I am sworn to follow, would forbid

my approval of this or any similar measure forced on an unwilling

people whose proper voice is silent in the legislative halls. I can-

not admit the right of the Legislature to regulate the municipal

affairs of New York, while refusing it its fair apportionment of

membei's in either house.

Twenty years ago the experiment was undertaken of with-

drawing from the city of New York the powers of local govern-

ment which it held under its charter, and supplying their place

with acts of the State Legislature. The history of this legislation

is, with few exceptions, one long record of confusion, robbery

and wrong. Over 2,300 laws relating to the city, of which nearly

600 make or modify governmental powers, have been precipitated

upon the statute books within that time. Laws heaped on laws,

original, repealing, amendatory and re-enacting, make a mingled

heap from which lawyers shrink confounded, and judges turn at

fault. Our highest court has held one branch of New York city

law utterly beyond interpretation or construction.
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I^or is this all. Within the shadow of this mighty stack of

statutes great combinations have been formed for public plunder

and private wrong. Sheltered by ambiguous law, the conspirators

have safely fattened on spoils wrenched from the plundered poor.

In 185Y the population of the city was 700,000, and its debt

$18,740,188; in December, 1876, its population was 1,045,000,

while the debt was $121,178,450. The population within nine-

teen years has increased fifty per cent, and the debt six hundred

per cent. Within the same period taxes have been drawn from the

people of that city to the amount of hundreds of millions of

dollars, and the many disgraceful passages in its municipal gov-

ernment, prior to 1872, are too well known to require repetition.

In the last mentioned year, the outraged people of the city rose

and demanded reform, and did what they could to effect it within

the limited powers which the Legislature has deigned to leave them.

The bill now in question has been claimed as a measure of

reform. I understand that as it was originally prepared it was

entitled to be so regarded,; but those who drew it, since its

manipulation by the Legislature, are scarcely able to recognize

its original features, and disclaim responsibility for it in its present

'

shape. After a very careful examination of its • provisions, and

listening attentively to all the discussions of its merits and

demerits, by its friends and opponents, who have appeared before

me, it seems to me a return to the old and bad practice of partial,'

legislation, not to attain reform in municipal government, but to

effect political and personal ends, and a fresh distribution of

patronage and power for the benefit of individuals.

Section 3 of the bill provides for the election of a mayor on the

first Tuesday of • April in every second year, who shall enter on

the duties of his office on the first of May succeeding his election.

Section 4 provides that whenever the president of the board of

aldermen becomes acting mayor in case of a vacancy in the

mayor's office, he shall continue to act as mayor until the first day
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of May succeeding the next election at which a ma_yor can be

chosen. It is apparent, therefore, that if a vacancy should occur

between the first Tuesday of April in any election year and the

following first of May, the mayor elect and the president of

the board of aldermen would both be mayor for the next two

years. The bill gives each of them a clear title to the oflSce.

Section 7 takes away fi-om the board of aldermen the power

of confirmation of heads of departments and the chamberlain.

These officers in tlie city of New York are each charged with

the performance of most important duties, with great powers and

responsibilities. To give to the mayor sole and absolute power

to appoint and remove them, is contrary to the whole theory^of

our government, and might be very dangerous to all public

interests, if the oflSce of mayor should chance to fall into bad

hands.

Section 9 abolishes the present commission of public parks, and

declares that hereafter the head of the department of public parks

in said city shalL be an ofiicer called the commissioner of parks,

who shall hold ofiice four years and receive a salary of $5,000.

The officers of the present department of public parks have

generally discharged their duties to the entire satisfaction of the

public. They serve without pay, and there can be no apparent

object in legislating them out of office, unless it be to place undue

power in the hands of some one man.

Section 10 provides that the department of public works shall

have charge and control of the construction, maintenance and

management of all the public squares, parks and places, and their

adjoining sidewalks ; while section 11 declares that all the powers

now possessed by the department of parks not continued in that

department by this bill, shall be turned over to the department of

public works. The sixth subdivision of the thirteenth section fur-

ther declares that the department of public works shall have control

of the construction, erection, maintenance and care of all buildings
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now belonging to, or hereafter to be erected for the city, except

those of the police, fire, charity and educational departments. By

comparing these two sections it appears tliat the act, either inten-

tionally or by accident, transfers to the department of public woiTis

absolute control of all city buildings in the parks. This provision

will certainly result in conflict of authority between, these two

departments. It seems impossible that, such radical changes in so

important a department should be countenanced. It is vei-y

essential to the efficiency of the park department that it should have

exclusive and ample authority, not only about the grounds, but

over the buildings situated within the grounds of which they take

charge. I understand that in Central park alone there are build-

ings used for park purposes, for housing animals and curiosities, for

restaurants and similar purposes, the control of which is an abso-

lute necessity to the proper government and regulation of the

park. The department of public works has no other jurisdiction

or control over the parks or any part of them, and the regulation

of these park buildings is entirely foreign to the'purposes of its

organization. There are besides these, subject to the sweeping

transfer of the bill, certain buildings erected by the city and

intended as an art gallery and a museum in Central park and in

Manhattan square. The statute providing for the erection, of these

buildings, vests in the trustees of collections designed to be placed

therein, the care and control of the buildings. This bill places

these buildings also under the control of the commissioner of pub-

lic works, and the effect of the transfer will probably be to deprive

the city of the benefit of the collections intended to be placed

there.

Again the twelfth section provides that the board of street open-

ing and improvements shall in addition to their present powers have

exclusive power to acquire title to any of the streets, roads, avenues

and public places in said city.

This section, if enacted, will at once become the basis of count-
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less litigations. Its strict language authorizes the board to acquire

from the city the title to existing streets only ; it gives no power

to acquire title to land required for streets, nor any grant of the

powers necessary to the exercise of such authority. As I under-

stand existing statutes, the present powers of this board enable

them to acquire land for the purposes mentioned south of Fifty-

ninth street, but they have no such power above Fifty-ninth street,

and this bill gives them none, for it must be remembered that a

statute 'conferring any such power is in derogation of private right

and would receive a strict construction from any court. The

attempt under tliis crude and general section to acquire necessary

lands for street purposes would undoubtedly result in complicated

litigations, with a strong probability that the city would be

ultimately unsuccessful.

Another very serious defect appears upon comparison of the tenth

section with the first subdivision of the fpurteenth section. The for-

mer provides that the department ofpublic parks shall have charge of

" the sidewalks immediately adjoining any of said public parks,

squares and places." This clearly restricts the jurisdiction of that

department to the sidewalk immediately bordering on any given

park or square. The latter provision declares that the department

of public works shall have charge of " the streets, roads, avenues,

and places of the city, not including any of such works within any

park or place or in or on the sidewalks of any street, road or avenue

immediately adjoining any park or place." ' This excludes from

the control of the public works department, both sidewalks of every

street bordering on a public park or place. The tenth section hav-

ing given the department of parks control of only the sidewalk

adjacent to the public square, it is clear that one sidewalk on every

street contiguous to any public square is utterly beyond the juris-

diction of anybody.

One of the gravest objections to the bill is its attempt to transfer

the control of the department of docks to a bureau in the depart-
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ment of public w'orks. There is no greater or more important

interest connected with the commerce of the city With all parts of

the world, than its immense line of docks, wharves and slips

extending already a distance of about fifteen miles around the city,

and destined to extend much further. The proper management of ,

this immense line is of the utmost importance to the commercial-

interests of the city; it lies at the very entrance of the great com-

mercial operations of the metropolis. There is no department

requiring a more honest and able administration. I am informed

that there is no complaint of the faithful and efficient manner in

which the aft'airs of that department are conducted by the present

commission, and yet the bill proposes to abolish the commission

and to transfer all its powers and duties to a subordinate officer to/

be appointed by the commissioner of public works, and to be called

an "engineer of docks." The impropriety of such a change must

be apparent to every one. In all the discussion which has taken

place before me, no one has attempted to defend this portion of the

bill. It is moreover alleged to be in violation of the Constitution.

Section 2 of article 10 of the Constitution provides that all city

,

officers whose election or appointment is not provided for by the

Constitution shall be elected by the electors of the city, or

appointed by such authorities thereof as the Legislature shall des-

ignate for that purpose. This bill delegates extensive governmental

powers affecting private property, not to any city officers elected

by the people or appointed by any designated city authority, but to,

a bureau whose chi«f officer is called the engineer of docks. No

specific duties and no defined powers are devolved either on the

bureau or its head, althougb by implication the whole govern-

mental power now existing on the subject is sought to be given to

an inferior officer of a department of the city government. If he

has this power he is a city officer and constitutionally should be

elected or appointed as above; if he has not this power, the con-
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trol of this vast interest is nowhere and is not committed to

anybody.

Another expensive change proposed by this bill is that, in the

event of its becoming a law, the department of public works,

, which is compelled to do its work upon contract furnished on

sealed bids, would be unable to receive or use the services of

prisoners and paupers in the erection of buildings necessary for

the purposes of the department of charities and correction. Such

buildings, during the last few years, have been erected at a merely

nominal cost to the city, by utilizing such labor.

This bill, if enacted, would compel the treasury to pay for out-

side labor upon such erection, while the classes named would be

• supported from the same treasury in idleness.

Section 20 provides that the head of the department of public

charities and correction in said city shall, hereafter, be two officers,

called the commissioners of public charities and correction. The

commissioner, who was president of said department, on the first

day of March, 18T7, and the other having the shortest term to

serve, shall be the commissioners. The third commissioner now

existing is legislated out of office.

Section 21 of the bill provides that the fire department of the

city shall hereafter have for its head a commissioner, to be known

as fire commissioner of the city of New York ; that the commis-

sioner who was president of the said department on March first

last shall be the liead of the department until the expiration of

his present tej-m of office, or until a vacancy occurs as now pro-

vided by law.

Section 25 enacts that the head of the police department shall

be composed hereafter of two persons, and declares that the com-

missioners who were president and treasurer of said board, on

March first last shall continue to be such commissioners, while the

office of the other commissioners shall cease after the passage of

this act.
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Of these three provisions it is hardly necessary to say that they

are all in conflict with section 2 of article 10 of the Constitution.

The officers of these three departments can constitutionally only

be appointed by the electors of the city, or some city authorities

designated by the Legislature for that purpose. They were elected

as members of boards in which they exercised far less power than

those delegated to them by this bill. The effect of these three

sections is nothing more or less than a legislative election of the

officers named to new positions created by this act. The same

question has been substantially heard and settled by the Court of

Appeals in several reported cases, notably in the People against

Albertson (55th New York, 56) ; Warner against the People (2d

Denio, 272) ; The People against Draper (15th New York, 540),-

and numerous others.

In any event, if this bill should become a law, these changes

will become fruitful soui'ces of litigation. Besides the constitu-

tional question, the provision as to the fire department has two

glaring defects.

First. It legislates out of office two of the present commis-

sioners, and legislates into office as sole autocrat of the department

the present president of the commission, already under serious

charges of official malfeasance, giving him absolute control of the

department.

Second. It gives to the fire department the incongruous duty

of supervising buildings, now devolving upon the commissioner

of buildings, when their duty, above all others, needs to be con-

fined to the special objects for which they are organized, to wit,

the extinguishment of fires.

Section 29 of this bill declares that the counsel of the corpora-

tion shall, in virtue of his office, be public administrator of the

city of New York. This section is plainly unconstitutional. The

public administrator has been a city officer of New York since

1815, and in all that long period very few changes in his powers
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and duties have been made. The office is within the meaning of

the constitutional provision above cited, and to make the corpora-

tion counsel public administrator, is simply to legislate an indi-

vidual into an office.

It is needless to go further into the details of this bill. Almost

every section of it is defective, abounding with inconsistencies and

crude or unconstitutional provisions. Claimed to be in the inter-

est of economy, it is very evident that its imperfections are likely

to cause much more loss than gain in that direction.

I abstain from any discussion of the subject of a spring election.

There are wide differences of opinion between good men upon

that question. It must be borne in mind that the experiment was

tried for many years, but it was abandoned under the general

belief that its advantages were not sufficient to justify the unavoid-

able expense, excitement and labor attending it. More recently a

December election was tried for a short' time and then abandoned

for the same reasons.

The great need of the city is a charter framed upon sound and

comprehensive principles for the protection of the rights and inter-

ests of the people without regard to office holders, office seekers or

schemes of personal profit. When such a charter shall be adopted

;

shall restore to the people of the city the right of local self-gov-

ernment without legislative interference in its municipal affairs;

shall sweep away the huge mass of partial and corrupt legislation

under which the city has been buried ; shall provide for the fund-

ing of the immense debt at a moderate rate of interest and forbid

the creation of any more ; we may expect a brighter and better

day for the city. Until then all such crude and imperfect acts as

the one herewith returned, will only add to the confusion and

uncertainty which now prevails.

L. ROBmSON.
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Yeto, Assembly Bill No. 609, authoeizing School Disteict No.

8, Town of Pike, Wyoming County, to sell poetion of School-

House Site.

STATE OF NEW YOEK

:

Executive Chambee,
j

Albany, May 18, 1877. \

To the Assembly

:

I return, without approval, Assembly bill No. 509, entitled

"An act authorizing the inhabitants of school district No. 8, in

the town of Pike, county of Wyoming, to sell a portion of their

school-house site.''

The power sought to be conferred upon the school district in

question by this act may be granted to it by the board of super-

visors of Wyoming county, in accordance with the provisions

of chapter 482 of the Laws of 1875. If the authority is to be

given on principle,- it should come from the supervisors and not

from the Legislature.

L. EOBINSON.

Veto, Assembly Bill, No. 279, to change Bulk-heads and Piee

Lines of Newtown Cee'ek, poet of New Yoek.

STATE OF NEW YOEK

:

Executive Chambee,
,

\

Albany, May 18, 1877.)
To the Assembly :

I return, without approval, Assembly bill No. 279, entitled

''An act to change the bulk-heads and pier lines of Newtown

creek, in the port of New York."

It is self-evident that any alteration in bulk-head and pier lines,

such as is attempted by this bill, should be made, if at all, with

very great care and accuracy. An examination of the lines

proposed to be established, and their description and monuments,
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show ihe want of this care. The bulk-head and pier lines pf

Newtown creek were established by chapter 763 of the Laws

of 1857, after careful investigation by a commission appointed

by chapter 121 of the Laws of 1855. Accurate maps of these

lines are filed in the oflSce of the Secretary of State. I am

advised that since their establishment considerable encroachments

have been made beyond them by various riparian owners, as

appears from a comparison of the map accompanying this bill,

and the original now filed in the office of the Secretary of State.

The object of this bill is apparently to so change the former lines

as to embrace and legalize these encroachments.

Without stopping to discuss the propriety of such an enact-

ment, it is suiBcient to say that neither the map accompanying

this bill, nor the description in the bill itself, locates the lines

proposed with proper accuracy. No distances or courses are

given, and the initial and terminal points are vaguely described,

the lines not being located by proper ofl'sets from known monu-

ments or points. It is very doubtful if a competent engineer

could accurately lay out the lines proposed, or locate bulk-heads

or docks under them.

These views, which are corroborated by the State Engineer,

after careful fexamination of the provisions of this bill, render

it my duty to disapprove it without regard to the question

whether its enactment is or is not desirable. There is an addi-

tional reason for objecting to the bill, in the fact that a commis-

sion was appointed by the President of the United States to

revise the lines of the Brooklyn side of the New York harbor

in accordance with the request of the Governor, under concurrent

resolutions of the Senate and Assembly, passed in 1872. The
report of the commission as to the proper location of that part

of the lines mentioned in the present bill has not yet been
received, and until it is made it seems hardly proper to forestall
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their action by fixing in a private bill any portion of the bound-

aries upon which the commission has been instructed to report.

L. ROBINSON.

Veto, Senate Bill No. 293, Regulating- Payment of School

Moneys.

STATE OF NEW YORK

:

Executitb Chambee, )

Albany, Hay 18, 1877.
)

To the Senate

:

I return, without approval, Senate bill No. 293, entitled, " An

act regulating-the payment of school moneys apportioned to the

several counties of the State.

Chapter 567 of the Laws of 1875 provides as follows: "The

moneys so annually apportioned by the superintendent shall be

payable on the-first day of April iiext, after the apportionment to

the treasurers,of the several counties, and the chamberlain of, the

city of New York, and the said treasurers and chamberlain shall

apply for and receive the same as soon as payable."

Chapter 760, of the Laws of 1873, provides as follows ; "And

every county shall pay its quota' of State taxes into the State

treasury, the one-half on or before the fifteenth of April, and the"

other half on or before the first day of May in each and every year

hereafter."

The total apportionment of the several counties for 1877, from

the school tax and school fund is, $3,043,125, and this sum is pay-

able on April first, and is derived from taxes none of which are

received before April fifteenth. I need hardly remark that this is

impossible.

There seems no good reason to make the support of the schools

a first lien u|)on the revenues, and it is not improbable that taxes
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may be received so slowly at times that the withholding of the

entire school tax, as provided by this bill, would leave the treasury

bankrupt.

Out of sixty counties, but five raise more by tax for the school

fund than is apportioned to them. One of these, New York, raises

$1,503,983.85, and is appoj-cioned but $543,926.75. It contributes

nearly $1,000,000 to the support of schools in the interior of the

State. This money should be in the treasury before permission is

given to draw against it. I am firmly convinced that existing

laws furnish as perfect a remedy as can be devised with safety in

the matter, and believe the enactment of this bill would be a

dangerous innovation upon the long-settled practice of the State.

L. EOBINSOK

Veto, Senate Bill No. 53, to Amend Revised Statutes Eelat-

iNG to Assessment and Collection oe Taxes.

STATE OF NEW YORK

:

Executive Ohambee,
|

Albany, May 18, 1877.
j

To the Senate:

I return, without approval, Senate bill No. 53, entitled " An

act to amend the Revised Statutes in relation to the assessment

and collection of taxes."

The object of this bill is simply to add to the section amended,

the words " and bonds and mortgages, notes or other securities,

wherever executed, payable or situated, owned by a resident of

this State." I suppose it to be true that every dollar of property

subjected to assessment and taxation by the amendment proposed,

is already liable to such taxation under the law as it now stands.

If it be necessary to recite one class of securities for personal

property as especially liable to taxation, every other class of invest-
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ments should be likewise particularized. Xhe inference drawn

from the special mention of bonds and mortgages in the amend-

ment, is that tlie present law does not authorize the State to levy

taxes upon the property which that class of security represents.

.This is an erroneous view, and the amendment would simply

be a sort of barnacle on the statute.

L. ROBINSON.

Yeto, Senate Bill No. 29, Relating to Suerogate's Couet,

Eeie County.

STATE OF NEW-YORK:
ExEctmvE Ohambee,

Albany, May 21, 1877.

To the Senate

:

,

\

I return, without approval. Senate bill No. 29, entitled " An

act in relation to proceedings in the surrogate's court of the

county of Erie, and to the powers and jurisdiction of the surro-

gate thereof."

This bill confers upon the surrogate of Erie county the equitable

jurisdiction over certain trustees now residing in the Supreme

Court. A similar act applying to the entire State, was returned

to the Assembly without approval some time since. The reasons

then given for the disapproval of that bill, apply with equal force

,

to the present one. It has not been shown that Erie county is in

greater need of such an enactment than other portions of the

State.

Aside from these reasons, the present condition of the law of

legal proceedings in this State is such as to render it unwise, in

my judgment, to enact special local laws upon subjects certain to

be treated generally within a very short period.

L. POBINSON.
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Yeto, Senate Bill 'So. 120, Relating to Metropolitan Sani-.

taet disteiot, etc., so fae as relates to qubens co0ntt,

ETC.

STATE OF NEW YORK:
Executive Chambee,

j

Albany, May 21, 1877-
j

To the Senate:

I return, without approval, Senate bill ISTo. 120, entitled, "An

act to repeal chapter seventy-fonr of the Laws of eighteen hun-

dred and sixty-six, entitled, ' An act to create a metropolitan

sanitary district and board of health therein, for the preservation

of life and health, and to prevent the spread of disease, so far as

relates to Queens county, and to provide for the appointment of

boards of health in the several towns of Newtown, Flushing and

Jamaica, in said county, and defining their powers and duties.'
"

The locality mentioned in this bill, and subject to its provisions,

has been for many years a part of the metropolitan sanitary dis-

trict, and subject to the control of its health authorities. This act

seeks to take the district mentioned out of the metropolitan sani-

tary district, by repealing the provisions of the metropolitan health

act, as far as it applies to Queens county.

It does not appear that any particular hardship to this locality

has been wrought by the operations of the act repealed, while the

proximity of this part of the metropolitan district to the city of

New York renders it very possible that it may, at some time, be

important to the sanitary welfare of the inhabitants of the city,

that its health authorities should have control over part, if not

all, the territory now souglit to be taken from their jurisdiction.

L. ROBINSON.

(
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Veto, Asbemblt Bill No. 449, Amending act to Appoint Haeboe

Mastee foe the Poet of Albany.

STATE OF NEW YOEK

:

Executive Chambee,
j

Albany, May 22, 18T7.

)

To the Assembly :

I return, without approval. Assembly bill No 449, entitled, '• An

act to amend chapter three hundred and seventy-four of the Laws

ot eighteen hundred and sixty-six, entitled, 'An act to amend,

chapter three hundred and fifty-six, of the Laws of eighteen hun-

dred and thirty-seven, entitled, An act for the appointment of a

harbor master for the port of Albany.' "

The provisions of this bill would be entirely void if the act

became a/ law. The Supreme Court of the United States, during

the past winter, has decided this very point, establishing the law

to be that, under the Constitution of the United States, no State

has any right to levy any tonnage, duty or tax upon vessels arriving

in any of its harbors. '

L. ROBINSON.

Yeto, Items in Assembly Bill No. 166, to Pay Ceetain Awaeds

MADE BY Canal Appbaisees.

STATE OF NEW YORK:
Executive ChaMbee,

)

Albany, May 22, 1877.
[

To the Assembly :

I transmit herewith a copy of the statement of the items of

appropriation to which I object, contained in Assembly bill No.

166, entitled "An act making an appropriation to pay certain

awards made by the Canal Appraisers, and to pay counsel

employed on behalf of the State ; also reappropriating money to

6
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pay certain certificates of indebtedness outstanding," in accord-

ance with the provisions of section 7 of article 4 of the Constitution,

L. EOBINSON.

Statement of items of appropriation objected to and not

approved, contained in Assembly bill No. 166, entitled "An act

making an appropriation to pay certain awards made by the Canal

Appraisers, and to pay counsel employed on behalf of the State

;

also reappropriating money to pay certain certificates of indebted-

ness oustanding."

"The sum of $11,741, being the unexpended balance oi

$107,004.03 appropriated by act chapter 263 of the Laws of 1875,

entitled 'An act to authorize the tax of one-fifth of a mill pei

dollar of valuation for the payment of the awards of the Canal

Board, and of the Board of Canal Commissioners, and to paj

certificates of indebtedness and interest now outstanding
;
passed

May 12, 1875, being for the payment of the certificates issued foi

work done on the Erie canal, and also the unexpended balance ol

$12,973.08 appropriated by the same act to pay tlie interest or

such certificates of indebtedness, and the interest thereon."

These items of appropriation are for a dam known as Cazenovia

dam, which is claimed on part of the State to have been for the

benefit of private individuals, and payment is resisted by the

State on that and other grounds. The legality "of the claim is ir

litigation, and no ' appropriation to pay it is proper unless i

decision is -made by the court fixing the liability of the State.

L. ROBINSON.
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Veto, Assembly Bill No. 383, Amending Act Reinooeporatin&

THE Tillage of Little Falls bt the name of Eockton.

STATE OF NEW YOEK

:

Executiye Chamber,
j

Albany, May 22, 1877. \

To the Assembl/y :

I return, without approval, Assembly bill No. 383, entitled "An

act to amend chapter three hundred and thirty, of the Laws ot

eighteen hundred and fifty, entitled 'An act to reincorporate the

village of Little Falls by the name of Rockton, and the laws

amendatory thereof.'
"

I suppose all the matters regulated by this bill to be capable of

adjustment under the general laws of the State in relation to

firemen in villages. The provisions of those general acts are

coniprehensive and well considered, and to them all village

authorities should have recourse, rather than to legislative

interference.

L. ROBINSON.

Veto, Assembly Bill No. 540, to Prohibit Interments in the

Burial Ground belonging to the Society of the First

Methodist Episcopal Church, in the Town of Carleton,

ETC.

STATE OF NEW YORK:
Executive Chamber,

)

Albany, May 22, 1877.)

To the Assembly:

I return, without approval, Assembly bill No. 540, entitled '"An

act to prohibit the interment of the dead in the burial ground

belonging to the Society of the First Methodist Episcopal Church

of the town pf Carleton, Orleans county, located at Kuckville in

said town, and to authorize the removal of the dead from said

ground."
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The action sought to be taken by this bill is unnecessary, because

it comes within the powers granted to boards of supervisors, by

chapter ^82 of the Laws of 1875.

The bill, upon its face, seems to be simply a legislative exercise

of powers belonging to the boards of supervisors ; and, if it is not,

the proper course for the« parties interested, is to seek an amend-

ment of the general law, and not special legislation for their own

case.

L. ROBIKSON.

Yeto, Assembly Bill Ifo. 597, Authoeizing Teustees of Sara-

toga Speings to Remove Bodies in the Nelson Steeet

Btteting Ground, etc.

STATE OF NEW YORK:
Executive Chamber, )

Albany, May 22, 1877.
[

To the Assembly :

I return, without approval, Assembly bill No. 597, entitled "An

act to authorize the trustees of the village of Saratoga Springs, to

remove the bodies buried in the Nelson street burying ground or

cemetery."

Chapter 482 of the Laws of 1875, delegates to the board of

supervisors of Saratoga county, power to take the action intended

by the Legislature in this bill. The act is, therefore, unnecessary

and in violation of the present policy of the law.

L. ROBINSON.
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Veto, Assembly Bill, not feinted, in Relation to Metho-

dist Episcopal Ohuech, in Watkins, N. Y.

STATE OF NEW YORK

:

.

Executive Chambee, )

Albany, May 22, 1877. \

To the Assemily

:

I return, without approval, Assembl_y bill, not printed, entitled

"An act in relation to the First Society of the Methodist Episcopal

Church, in the village of Watkins, Schuyler county, N. Y."

The objects of this bill may be attained under general laws. It

is, therefore, improper that special legislation should be secured to

accomplish them.

L. ROBINSON.

Veto, Items in Assembly Bill No. 511, foe the Maintenance of

THE Canals.

.1

STATE OF NEW YORK

:

' Executive Chamber,

Albany, May 22, 1877.

To the Assemhly

:

I transmit herewith a copy of the statement of the items of

appropriation to which I object, contained in Assembly bill No.

611, entitled " An act making an appropriation to pay the

expenses of the collection of tolls,, superintencence, ordinary repairs

and maintenance of the canals for the fiscal year commencing on

the first day of October, one thousand eight hundred and seventy-

seven," in accordance with the provisions of section 9 of article

4 of the Constitution.

L. ROBINSON.

Statement of items of appropriation objected to, and not

approved, contained in Assembly bill No. 511, entitled "An act

making an appropriation to pay the expenses of the collection of
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tolls, superintendence, ordinary repairs and maintenance of canals

for the fiscal year commencing on the first day of October, one

thousand eight hundred and seventy-seven."

" For raising road-bed in the towns of Fort Ann, pursuant to

chapter five hundred and forty-four of the Laws of eighteen

hundred and seventy, the sum of $2,000, which work may be

done by the Canal Commissioner in charge through his superin-

tendent or by contract in his discretion."

This item is objected to, and not approved, for the reason that

the work is not absolutely necessary, and the canal revenues are

not likely to be sufficient to warrant the doing of any work that

can safely be dispensed with.

" For the construction of an iron bridge with sidewalks and

suitable abutraentsj with passage-way for towing on both sides of

the canal, over the Erie canal at Austin street, in, the city of

Buffalo, $10,000, or so much thereof as may be necessary, the same

being authorized by chapter 108 of the Laws of 1874, providing all

the requirements of said act be complied with."

This item is.objected to, and not approved, for the same reasons

given in objecting to the last preceding item.

" For the construction of a lift bridge over the Erie canal at

Exchange street in the city of Lockport, the sum of $6,000, or so

much thereof as may be necessary."

This item is objected to, and not approved, for the same reasons

above stated.

"For the construction of an iron bridge over the Mohawk basin

at Arch street, in the village of Green Island, the sum of $4,000, or

so much thereof as may be necessary."

This item is objected to, and not approved, for the same reasons

above stated.

" For the construction of an iron bridge over the Champlain

canal at Ship street, in the city of Cohoes, the sum of $3,500, or so

much ^thereof as may be necessary."
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This item is objected to, and not approved, for the same reasons

above stated.

" For the construction of an iron bridge to replace the wooden

structure over the feeder at Main street in the village of Fort

Edward, the sum of $1,500, or so much thereof as may be necessary."

This item is objected to, and not approved, for the same reasons

above stated.

" The sum of $3,500 is hereby appropriated, or so much thereof

as may be necessary, for the erection of a substantial iron bridge

across the Seneca river, now used by the State as the Cayuga and

Seneca canal. The Canal Commissioner of the middle division is

hereby instructed to erect said bridge at any point on said Cayuga

and Seneca canal west of Locust street, in the village of Waterloo,

Seneca county, whenever the board of trustees and the president of

the village of Waterloo, together with the supervisors of the towns

of Fayette and Waterloo, shall in writing designate the location of

said bridge, and shall have filed such designation in the county

clerk's office of Seneca county, and shall have filed a copy with the

clerk's certificate of said filing on the Canal Commissioner in

charge."

xThis item is objected to, and not approved, for the same reason

above given for objecting to the appropriations for other bridges,

and for the further reason that the State is not bound to build a

bridge over the Seneca river.

" For the construction of an iron lift bridge over the Erie canal

at Brockport, the approaches to said bridge and the help necessary

to tend to it be provided by the village of Brockport, $4,500, or so

much thereof as may be necessary."

This item is objected to, and not approved, for the same reasons

above stated.

" For erecting a bridge over the Champlain canal on the road

leading from Waterford to Cohoes, and near the cemetery in the
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town of Waterford, Saratoga county, the sum of $1,000, or so much

thereof as may be necessary."

This item is objected to, and not approved, for the same reasons

above stated.

" For removing an iron bridge from Brockport and erecting the

same over the Erie canal, between Earle and Kent streets in the

village of Palmyra, the sura of $800, or so much thereof as may be

necessary."

This item is objected to, and not approved, for the same reasons

above stated.

" The sum of $4,500 is h.ereby appropriated for the construction

of a lift iron bridge over the Erie canal in the town of Brighton,

Monroe county, in place of the present bridge, provided that the

expense of making the approaches and help, necessary to attend

the same when erected, shall be paid by the people of that locality."

This item is objected to, and not approved, for the same reasons

above stated.

" For building approaches to the bridge over the Erie canal at

Averill street in the city of Rochester, the sum of $2,000, or so

much thereof as may be necessary, providing that the owners of

lots on said street release the State from damages that may be

inflicted on said streets by the construction of such approaches."

This item is objected to, and not approved, for the same reasons

above stated.

" For the expense of the collection of tolls, superintendence,

maintenance and repairs of the Chemung canal for the remainder

of this fiscal year, the sum of $6,0jQ0, or so much thereof as may be

necessary, in jtddition to the sums now authorized by law for that

purpose."

This item is objected to, and not approved, because it is covered

and sufficiently provided for under section four of this act.

" For paying the expenses of opening and operating the Crooked"

Lake canal during the present season, provided the Canal Board
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shall deem it advisable so to do, the sum of $3,000, or so much

thereof as may be necessary, and provided the Canal Board shall

believe the same to be for the interest of the State, and shall

authorize the cbnstrnction of thfe same."

This item is objected to, and not approved, for the reason that

the Crooked Lake canal has been practically closed for a long

time; there was no navigation upon it during the last year. .1 am

informed it cannot be opened and made navigable for less than

about $25,000. The tolls received on the canal in 1876, amounted

to only $30.48. The money appropriated in this item, if used,'

would' be wasted.

"For expenses of the collection of tolls, superintendence and

repairs of the Chenango canal for the remainder of this fiscal year^

the sum of $6,000,i or so much thereof as may be necessary, in

addition to the same now authorized by law for that purpose."

This item is objected to, and not approved, for the same reasons

given for the disapproval of the item of $6,000 for the collection

of tolls, superintendence, maintenance and repairs of the Chemung

canal above.

" For paying the expenses of the collection of tolls, superintend-

ence and all repairs of the Black River canal for the fiscal year,

the sum of $12,000."

This item is objected to, and not approved, for the same reasons

above stated.

" The sum of $18,000, appropriated by chapter eight hundred

and fifty of the Laws of eighteen hundred and seventy-two, for the

construction of a dam across the Moose river at the old Brown

Tract Forge and reappropriated by act chapter three hundred and

eighty-nine of the Laws of eighteen hundred and seventy-four, is

hereby reappropriated for the same purpose subject to the provi-

sions of said acts, and the Superintfendent of Public Works or

Canal Commissioner in charge, is hereby empowered to take and

. appropriate any lands not released tinder said acts which may be
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required for the purpose of building said dam and bringing the

proposed reservoir into successful use."

This item is objected to, and not approved, for the reason that

the money reappropriated is not in the treasury, it having, been

diverted for another purpose by chapter four hundred and twenty-

five of the Laws of eighteen hundred and seventy-six.

L. -ROBllSrSOK

Peoolamation Convening Senate in Extea Session.

PROCLAMATION

Bt Lucius Robinson, Goveenoe.

Whereas, I have received from the Senate a preamble and reso-

lution in the words and figures following, that is to say

:

"STATE OF NEW YORK:
"In Senate, )

" Albany, May 22, 1877.

)

" Whereas, The testimony taken in the matter of the charges

against D. C. Ellis, the Superintendent of the Banking Depart-

ment, will not be printed in time for the use of the Senate during

the present legislative session ; and,

" Whereas, It is deemed important that the case be considered

and disposed of as soon as practicable ; therefore,

" Resolved, That his excellency the Governor be and he is

hereby requested to convene the Senate in extraordinary session

immediately upon the final adjournment of the Legislature.

"By order. H. A. Glidden, CUrTc:'

Now, therefore, in accordance with the request of the Senate

and in pursuance of the power and authority vested in me by the

Constitution, I hereby respectfully require the Senate to convene

in extraordinary session at the Capitol, in the city of Albany,

immediately after the final adjournment of the Legislature, for the
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purpose in said preamble and resolution mentioned, and for the

transaction of such other business as I may find it necessary to

bring before it.

In witness whereof, I have hereunto signed my name and,

[l. S.J affixed the seal of the State, at the city of Albany, this

twenty-third day of May, in the year one thousandeight

hundred and seventy-seven.

L. ROBmSON.
By the Governor

:

D. 0. KoBINSON,

Prwate Secretary.

Memorandum attached to Senate Bill, not printed, entitled

An Act making Appropriation for the New Capitol, the

Buffalo State Asylum for the Insane, and the Hudson

EivEB State Hospital fob the Insane," approved Mat 25,

1877.

STATE OF NEW YORK

:

Executive Chamber, \

'

Albany May 25, 1877. \

The reasons given for disapproving the appropriation of

$1,000,000 in the supply bill, for the New Capitol, are on

their face equally conclusive against the appropriation of half a

million for the same purpose in this bill. It is proper, therefore,

that a sta,tement should be made of the circumstances which

justify an approval of the last-mentioned appropriation.

After a personal inspection of the interior of the building,

I came to the conclusion that the wisest course would be to make

no appropriation for the present year, and to take time to consider

the matter and ascertain whether any improvement in the plans

for the interior structure and use of the building could be adopted.

It was with this view, and because I was unwilling that the taxes
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should be increased, whilst the ability to pay them was dimin-

ished, that I determined not to approve the appropriation ot a

million for the Capitol. But there had already been expended

upon it nearly $8,000,000 ; the idea that this vast amount was

to prove a total loss was startling, and a large majority' of

the Legislature were unwilling that the work should cease

altogether, an d were evidently determined to make an appro-

priation for some amount. After the supply bill had passed

containing a million of dollars for the Capitol, being $200,000

more than the amount appropriated last yeai', I requested that the

bill sho uld be recalled, and the appropriation reduced to one-half

that amount, and intimated a willingness to approve it if that was

done. This fact was,stated and published in the newspapers, and

was well understood by members of the Legislature. The bill

was not ' called back for amendment, and without hesitation I

vetoed the appropriation. An unsuccessful attempt was made

to pass it over the veto. Many members who voted against it

did so with the understanding that an appropriation for half the

amount would be approved. But for this fact I should disapprove

any appropriation. It will be readily seen, however, that I cannot

do so under present circumstances without incurring the imputa-

tion of acting in bad faith. I therefore consider myself bound

in honor to approve the appropriation.

It modifies the objection to it that the whole appropriation

will, as I understand, be devoted to the completion of that portion

of the building- intended for the Legislature, so that at the earliest

practical period it may be occupied, and the question settled by

actual experiment whether the building will answer any of the

useful purposes for which it was intended. It is gratifying to

find that even with this appropriation, the tax levy, although it

contains a one-third mill tax for the Canal DebtSipking Fund, will

be over $700,000 less than it was last year.

L. EOBINSON.
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Proclamation, Offeeing a Rewaed foe the Aeeest of the Mue-

DEEEE of John Davis.

PROCLAMATION

Bt Lucius Robinson, Goveenoe.

Whereas, It is made known to me that John Davis came to his

death at Albany, by reason of w.ounds inflicted, as it is supposed,

by one Edward Scully, on the night of the nineteenth instant

;

and.

Whereas, The said Edward Scully has fled from justice, and

cannot be found ; now.

Therefore, I do hereby offer a reward of $250, to be paid to

any person or persons who shall cause the arrest and delivery to

the proper authorities of the said Edward Scully, to the end that

he may be held for trial.

Given under my hand and privy seal of the State, this twenty-

[l. s. j eighth day of May, in the year of our Lord one thousand

eight hundred and seventy-seven.

By the Governor

:

D. 0. Robinson,

Private Secretary.

L. ROBINSON.

Memoranda Filed with Certain Bills by Goveenoe Robinson,

IN THE Office of the Secretary of State, June 23, 1877.

Memoranda in h'ief of the reasons for disapproving AssemtVy Mil

No. 254, entitled "An act to secure letter public administration

of the city of New YorTc.
"

The general reasons given for the veto of the so-called " Omni-

bus bill " apply with equal force to the present act. It would be

a bulky addition to the existing mass of New York city statutes.

It seeks to regulate many details of administration, and some of
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its provisions are, on their face, unobjectionable and wholesome,

but the objectionable features more than counterbalance all these.

It is one of a series of bills passed by the Legislature professedly

in the interest of economy and reform, but which, after their intro-

duction into tlie Legislature, were so changed as to make them

mere cloaks of mischievous provisions which would have led to

greater evils than those which they profess to remedy. There is

very little doubt but that in practice it would lead to increased

rather than diminished expenditures on the part of the city.

There are, moreover, several provisions in it which are palpably

unconstitutional, and others which are incongruous and subversive

of all sound principles of municipal governments. It is immensely

long, and would constitute a large volume by itself. The pressure

of other duties prevents the specification in detail of all the

objectionable features of the bill. It would simply add to the

confusion now existing in the laws relating to the city, already so

great that the judges of our highest court acknowledge their

inability to construe them intelligently. What New York city

needs, above all things at present, is to be let alone by the Legisla-

ture until that body is ready to enact a wise and complete charter,

to stand as a permanent form of local government, and to be

coupled with a thorough revision of existing laws.

The evils of these frequent changes in the law are greater than

the suffering from any minor defects in existing laws.

L. EOBINSON.

Memoranda in brief of the reasons for disapproving Assembly

bill No. 172, entitled '-An act in relation to the government of

the city of Brooklyn. "

However wise the practice of placing departments under a single

head may be regarded, ii could not well be engrafted upon a system

of admiijistratioH enacted solely with reference to its management
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by commissions of greater numbers. The courts have repeatedly'

..decided that such a transfer of powers as is made by this bill is not

within the power of the Legislature. I am foi'ced to disapprove

the bill because it is unconstitutional in every line. It is a le^s-

lative appointment of one man to discharge the duties of the

whole number constituting the several commissions, and there is

no limitation to the term duiing which he shall exercise this sole

power, and no provision against his holding his office forever.

, The effect of the bill is to legislate the presidents of the several

commissions into otiice for life.

L. ROBINSON.

Memoranda in hrief of the reasons for disapproving Senate hill

No. 358, entitled "An act further to amend chapter three hun-

dred and sixty-six of the Laxos of eighteen hundred and fifty-

nine, entitled 'An act to establish an insu7'ance department.' "

I am unable to find sufficient merits in this bill to counter-

balance the various objections to it. Its enactment is urged on

the ground that otherwise examinations of life insurance companies

must stop. This fear is groundless. They can go on as well as

they have heretofore. If the department has exhausted its appro-

priation for the current year, it is barely three months until the

regular appropriation becomes available, and the parties employed

in the examination will, at the outside, be obliged to wait only

that three months for their pay, while the average delay could not

exceed six weeks. The idea that this would be creating a debt

against the State, contrary to the provisions of the appropriation

bill of 1876 or of any other statute, is untenable. Such a. con-

sti'uction of the act would put a stop to the administration of the

government, inasmuch as almost every department exhausts its

appropriation before the end of the fiscal year.

The act was unnecessary because subsequent to its passage a
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deficiency appropriation of $16,000 was inserted in the supply

bill, which would have been made much larger if the depart-

ment had asked it.

The most serious objection to the bill, however, is that it over-

turns the system of account which has obtained in the State finan-

cial department from its organization. The present bill provides

that the expense of examinations shall be paid directly to the

superintendent by the companies examined. No entry or sugges-

tion of the amounts, purposes or items of the expenses is to be

made upon the books of the financial department of the State;

and although the Comptroller is required to audit the bills, he

cannot pay them, and no provision is made for preserving in his

office the slightest minutes of their contents and amounts. I can

see no justification for such a sweeping inroad upon the book-

keeping of the State.

L. EOBINSON.

Memoranda in brief of the reasons for disapproving Assembly

bill No. 492, entitled '^An act relati/oe to public instruction in

the city of New York."

There are three fatal objections to this bill. The first is, that it

gives the sole power of fixing the' amounts to be raised for school

purposes in the city of New York to the board of education with-

out any check upon its exercise, either by the common council, the

board of estimate and apportionment, or any other elected officers

of the city government. This sets up an independent power

within the city government, subjecting the people of the city to

taxation by two separate and distinct authorities, one of which is

not elective by the people.

Another and .more serious objection is, that it raises the amount

allowed to be expended for each scholar from ten dollars to foui'-

teen dollars per annum. As the pupils number over 200,000,
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this increases the annual expenditure of the department by the

sum of $800,000. At a time when every branch of business and

industry suffers from great depression, and values, prices and labor

have all greatly depreciated, it is difficult to see any reason why

the yearly expenses of this one department should be increased

forty per cent.

Again, the bill allows the board to expend $5,000 a year for

legal services. There is no propriety in such an expenditure, as

the corporation counsel attends without additional compensation

to all the legal business of the board that may be required.

L. ROBmSON.

Bills failing to become Laws by Expiration,

An Act to amend "An act to amend the charter of the city oi ,

Brooklyn, and the various amendments thereof," passed June

twenty-eighth, eighteen hundred and seventy-three, which was

amended by chapter five hundred and eighty-nine of the Laws

of eighteen hundred and seventy-four, and chapter six hundred

and sixty-three of the Laws of 18Y5, and to further amend the

charter of the city of Brooklyn.

An Act to amend "An act entitled an act to amend the charter

of the city of Bi'ooklyu and the various amendments thereof,

passed June tWenty-eigfith, eighteen hundred and seventy-

three, and to further amend the charter of the city of

Brooklyn," as amended by an act for that purpose, passed

June first, eighteen hundred and seventy-four, and as further

amended by an act for that purpose, entitled "An act to amend

the charter of the city of Brooklyn," being the act for that pur-

pose, passed June twenty-eighth, eighteen hundred and seventy-

three and the act for that purpose passed June first, eighteen

hundred and seventy-four, passed June twenty-first, eighteen

hundred and seventy-five.

7
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An Act relative to public instruction in the city of New York.

An Act to provide a station-house, prison and lodging-house for

the thirtieth police precinct of the city of New York.

An Act to provide for the revision of the laws relative to the

administration of justice in the district courts of the city of New

York.

An Act to provide for the raising of moneys to defray the

expense of paving Boston avenue and Third avenue, from "West-

chester avenue to the northerly boundary of the Twenty-third

ward in the city of New York.

An Act to establish a court in the city of New York, to be

known as the " City Court of New York," and to abolish the

Marine Court of said city.

An Act to provide for the construction, repair and improvement

of docks, wharves, piers, slips and bulk-heads in the city of New

York, and for the management and control of the same.

An Act relating to the coroners of the city and county of Nei^

York, their duties and compensation.

An Act to amend chapter four hundred and thirty-two of the

Laws of eighteen hundred and seventy-six, entitled "An act to

provide for a further supply of pure and wholesome water for the

Twenty-third and Twenty-fourth wards of the city of New York."

An Act in relation to street improvements in the Twenty-third

and Twenty-fourth wards in the city of New York.

An Act in relation to the repairing of streets, south of Four-

teenth street, in the city of New York.

An Act to make further provision for the payment of further

expenses of the local governmeiiit of the city of New York.

An Act relating to the office of the commissioner of jurors in

" the city of New York.

An Act to secure better administration in the local government

of the city of New York.

An Act repealing certain acts and parts of acts.
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An Act to amend section sixteen of title three of chapter six of

part first of the Eevised Statutes, entitled "Of the mode of noti-

fying general and special elections."

An Act to prevent fraud in the manufacture and sale of conir

mercial fertilizers.

An Act authorizing the formation of town insurance companies.

An Act to authorize the building of an addition to the county

jail at White Plains, in the county of Westchester,' and the

enlargement and improvement thereof, and to provide for the

using of bonds for the purpose of paying the expense thereof.

An Act in relation to the compensation of overseer of the poor,

town clerk and commissioner of highways in the town of Saugei*-

ties, Ulster county.

An Act relating to highways in the town of Eastchester,

Westchester county.

An Act for the better protection of persons and property, and

the more effectual prevention of crime at sea-bathing places,

and upon vessels plying between such places and the cities within

the State.

An Act to amend article three, title three, chapter six, part one

of the Kevised Statutes,Jn relation to inspectors of elections in

cities and towns.

An Act to provide for the settlement of the floating debt of the

village of Saratoga Springs.

An Act to amend chapter four hundred and ninety-seven, of the

Laws of eighteen hundred and seventy, entitled, " An act to

establish a police force in the county of Eichmond."

An Act to amend chapter two hundred and ninety-one, of the

Laws of eighteen hundred and seventy, entitled, " An act for the

incorporation of villages," passed April twentieth, eighteen hun-

dred and seventy, as amended by chapter six hundred and eighty-

eight of the Laws of eighteen hundred and seventy-one.
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An Act relating to the collection of taxes in the town of Platts-

burgh, in the county of Clinton.

An Act to provide for the labor assessed by commissioners of

highways of the towns of Camden and Annsville, Oneida county.

An Act to further amend chapter eight hundred and seven of

the Laws of eighteen hundred and seventy-three, entitled, " An

act concerning notaries public in the counties of Kings, Queens,

Richmond, Westchester and Rockland, and in the city and county

of New York, and authorizing them to exercise the functions of

their office therein.

An Act appropriating money to pay certificates heretofore drawn

by Canal Commissioners.

An Act to amend chapter six hundred and twenty-eight, of the

Laws of eighteen hundred and seventy-four, entitled, " An act to

amend an act entitled, ' An act for the incorporation of villages,'

passed April twentieth, eighteen hundred and seventy."

An Act to create a board of assessors in and for the city of Utica,

An Act to amend <jhapter four hundred and twenty-six of the

Laws of eighteen hundred and forty-seven, entitled, "An act to

provide for the incorporation of villages.

,

An Act to amend chapter five hundred and fourteen, of the Laws

of eighteen hundred and seventjr-five, entitled, "An act to provide

for the election of police justices in villages."

An Act to provide for the payment of bonds heretofore issued by

the village of Middletown, in the county of Orange.

An Act to amend section seven, of chapter five, of part one of

title five of the Revised Statutes, in relation to the appointment

of collectors of canal tolls.

An Act to protect salmon-trout in Lake Awasting, otherwise

called Long pond, and brook trout in the Beerkill, in the county of

Ulster.

An Act supplementary to the charter of the city of Buffalo.
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An Act to amende chapter four hundred and eighty-two, of the

Laws of eighteen hundred and seventy-five, entitled, " An act to

confer on boards of supervisors further powers of local legislation and

administration, and to regulate thie compensation of supervisors."

An Act to amend an act entitled, " An act to confer on boards-'

of supervisors further powers of local legislation and administra-

tion, and to regulate the compensation of supervisors," passed

June fifth, eighteen hundred and seventy-five.

An Act to authorize the town of Northfield, in the county of

Richmond, to raise money to macadamize two public roads in said

town, and to provide for the macadamizing thereof.

An Act to confirm the election of village trustees in certain cases,

and to provide for and determine by lot their respective terms of

office.

An Act to authorize the formation of a mutual insurance com-

pany in the towns of Catskill and Athens, in the county of Greene.

An Aci' to amend section three, of chapter five hundred and

sixty-four of the Laws of eighteen hundred and seventy-five, enti-

tled, " An act to amend chapter one hundred and twenty-two, of

the Laws of eighteen hundred and fifty-one, entitled, ' An act for

the incorporation of building, mutual, loan and accumnlating fund

associations.'

"

An Act to amend chapter three hundred and nineteen, of the

Laws of eighteen hundred and forty eight, entitled, " An act for

the incorporation of benevolent, charitable, scientific and mission-

ary societies, and to make it applicable to literary societies."

An Act to amend chapter three hundred and forty-two of Laws

of eighteen hundred and fifty, entitled "An act to authorize the

president, dj.rectors and company of the New Baltimore and

Rensselaerville turnpike road, to sell and convey their present

turnpike road."

An Act in relation to the manual labor school upon the

' Tonawanda reservation.
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An Act for the relief of Abel Crook.

An Act to amend chapter thirty of the Laws of eighteen

hundred and seventy-six, entitled "An act to amend chapter five

hundred and tvrenty of the Laws of eighteen hundred and seventy,

entitled 'An act to establish and maintain a police force in the

city of Troy,' and to increase the powers and duties of the police

commissioners of said city."

An Act to amend chapter one hundred and seventy-six of the

Laws of eighteen hundred and seventy-six, entitled "An act

supplementary to chapter sixty of the Laws of eighteen hundred

and thirteen, entitled 'An act to provide for the incorporation of

religious societies,' and the acts supplementary thereto."

An Act providing for the incorporation of the Tompkins

County New York Patrons' Mutual Fire Relief Association.

An Act to amend chapter three hundred and twenty-three of

the Laws of eighteen hundred and fifty-three, entitled "An act

to authorize religious corporations to change their names."

An Act to amend chapter eight hundred and seventeen of the

Laws of eighteen hundred and sixty-six, entitled "An act to lay

out and construct a road from the river road, in township No. 14,

in the town of Johnsburgh, to the Carthage road, near the head

of Long lake, in the county of Hamilton."

An Act to incorporate the New York Pipe Company.

An Act to incorporate the Erie County Pipe Line Company.

An Act to incorporate the Buffalo Pipe Line Company.

An Act to legalize the State and county , taxes in the city of

Cohoes, Albany county, for the years eighteen hundred and

seventy, eighteen hundred and seventy-one, eighteen hundred

and seventy-two, eighteen hundred and seventy-three, eighteen

hundred and seventy-four and eighteen hundred and seventy-five,

and to provide for the collection thereof, and to authorize the sale

of lands in the city of Cohoes for unpaid State and cCunty taxes.

An Act further to amend chapter twelve of the Laws of eighteen
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hundred and seventy-two, entifled "An act prescribing the officers

and employes that may be elected, appointed , or employed by the

Senate and Assembly, fixing the salary and compensation thereof,

and regulating the proceeding of investigating committees, and

providing for the payment of the expenses thereof."

An Act to confer additional powers upon the State Assessors.

An Act to authorize the board of education of the city of

Brooklyn to estahlish a home or school of reform for truant

children, and to transfer the truant home of the city of Brooklyn

to the care and custody of the said board of education.

An Act to establish a high school in the city of Brooklyn.

An Act in relation to the government of the city of Brooklyn.

An Act further to amend the charter of the city of Rochester.

An Act further to amend chapter three hundred and sixty-six

of the Laws of eighteen hundred and fifty-nine, entitled "An act

to establish an insurance department."

An Act supplemental to chapter four hundred and forty-eight

of the Laws of eighteen hundred and seventy-six, entitled "An

act relating to courts, officers of justice and civil proceedings."

Pboclamation, Relating to Strike on Erie Railroad.

PROCLAMATION

By Lucius Robinson, Governor.

In the name of the State of New York :

Whereas, The receiver appointed by the Supreme Court of this

State to take all care of the management of the Erie railway and

its properties has made known to me that a conspiracy has been

formed to prevent his discharging his duty as such receiver under

the orders of said court ; that the business of the said road and

the running of trains has been interrupted by violence which the

civil authorities are unable to suppress ; and
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Whereas, The honor and good faith of the State require that it

shonld protect the said court and its officers in the execution of its

order

;

Now, therefore, I, Lucius Robinson, Governor of the State of

New York, by virtue of the authority imposed upon me by the

Constitution and the laws, command all persons engaged in such

unlawful acts to desist therefrom, and I call upon all good citizens

and upon all the authorities, civil and military, to aid in suppress-

ing the same and in preventing breaches of the peace.

The law recognizes and protects the right of all men to refuse

to work except upon terms satisfactory to themselves, but it does

not permit them to prevent other men from working who desire

to do so. Unless the State is to be given up to anarchy, and its

courts and laws are to be defied with impunity, its whole power

must be exerted to suppress violence, maintain order, and protect

its citizens in their right to work, and the business of the country

from lawless interruptibn within our borders. It is no longer a

question of wages/ but of supremacy of the law, which protects

alike the lives, the liberty, the property, and the rights of all

classes of citizens. To the maintenance of that supremacy the

whole power of the State "will be invoked if necessary.

Given under my hand at the city of Elmira, in the State of

New York, this twenty-second day of July, in the year

of our Lord one thousand eight hundred and seven-seven.

L. ROBINSON.
By the Governor

:

D. C. Robinson,

Private Secretary.
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Peoclamation, Offeeing Eewaed foe Aeeest and Gonviotion

OF Peesons Inteefeeing with the Running of Kaileoads.

PROCLAMATION

By Lucius Robinson, Goveenoe.

I deem it my duty to invite the special attention of all the

citizens of this State, and especially of such persons as are now

attempting to interfere, by unlawful means, with the running of

railway trains, to the following act passed by the Legislature af its

last session

:

Chaptee 261.

An Act to punish trespassing on railroads.

Passed May 10, 1877.

The People of the State of New York, represented in Senate

and Assembly, do enact asfollows

;

Section 1. Any person who shall wilfully place any obstruction,

on any railroad, or loosen, tear up or remove any part of a railroad,

or displace, tamper, or in any way interfere with any switches,

frogs, rail, track or other part of any railroad, so as to endanger

the safety of any train, or who shall wilfully throw, any stone or

other missile at any train on any railroad, shall, upon conviction

thereof, be punished by imprisonment in a State prison not exceed-

ing ten years, or by a fine not exceeding one thousand dollars, or

by both such fine and imprisonment.

§ 2. This act shall take efi^ect immediately.

I warn all persons engaged, in the violation of the above law to

desist therefrom, and I call upon all sheriffs, magistrates, district

attorneys, and other civil oificers, and upon all good citizens, to aid

in the enforcement of the said law, and in the punishment of all

criminals who are guilty of its violation ; and I hereby offer a

reward of five hundred dollars to be paid upon the arrest and

conviction of each and every person who shall be guilty of a

violation of the said act.

The failure or omission of any sheriff, district attorney or other

civil officer to take the most active steps in his power to eijforce
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the provisions of this act, will be considered suflScient cause for his

removal.

Given under my hand and the privy seal of the State, at the

[l. s.] Capitol, in tlie city of Albany, this twenty-fifth day of

July, in the year of our Lord, one thousand eight hun-

dred and seventy-seven.

L. EOBINSpN.
By the Governor

:

D. 0. EOBINSON,

Primate Secretary.

Reasons foe the Paedon of Feank H. "Walwoeth, with Lettee

Feom Hon. A. Bookes.

J

STATE OF NEW YOEK

:

Executive Chambee,

Albany, August 1, 1877.

A statement of the reasons which have led to the exercise of

executive clemency in behalf of Frank H. Walworth is due to the

community.

The purpose and the scope of the pardoning power is not uncom-

monly mistaken. The executive is frequently accounted as simply

a court of last resort, authorized to revise the criminal judgments

of the ordinary tribunals. The truth is far otherwise. Where

the law, by its necessarily unbending rules, works hardship in view

of circumstances not within the lines of legal evidence, where

punishment, although technically proper, is yet morally unjust,

there the power of pardon finds its legitimate field. The law is

majestic in that it is never vengeful and always just. If its actioil

places society at any time in the position of a persecutor, executive

clemency, acting outside the strict letter of the law, may relieve

the community from the imputation of unfairness, and the accused

from hardship. ,
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The application of young Walworth for a pardon was presented

to my predecessor, but was by him handed over to myself without

examination or action. He did, however, appoint a commission,

consisting of Dr. John P. Gray, of the Utica Insane Asylum, and

Judge William J. Bacon, of Utica, to examine and report upon

the past and present mental condition of the prisoner, and their

report, more fully referred to below, was made some months since,

with great clearness and precision.

The case of Walworth having been thus turned over to me for

action, I have made the most exhaustive study of its features

within my power. After the careful perusal of every word of the

voluminous mass of evidence, exhibits, letters and papers which

make up the melancholy record of the tragedy for which he was

convicted, and the most earnest reflection, I can reach no other

conclusion than that, while upon the evidence given at the trial

his conviction was technically proper, he is morally entitled to his

release.

Neither space nor time is adequate to detail at length the facts

upon which this conclusion is based. The more salient only can

have, mention. The beginnings of the tragedy lay far back of

aught that is known to the public. The prisoner, as a boy of nine

or ten, was a quiet, well-behaved child, marked mainly then, as

now, by an affectionate devotion to his mother. He was then

afflicted with epilepsy,'and subject to the worst form of that dis-

ease exhibited in (so called) blind or mental paroxysms of frequent

occurrence. He lived at that time chiefly, and, in late years

altogether, with his mother, at Saratoga Springs, and the most

reputable citizens of that village testify, with enthusiasm, to the

blameless purity of his entire life, up to the very day of the

fatal encounter with his father.

Of his father, Mansfield Tracy Walworth, it is now only charitable

to believe that he was unsound in mind. For years he devoted his

life to a systematic course of threats and abuse towards his wife,
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which for malignity, bitterness and brntality are fortunately seldom

equaled. This conduct, long concealed from the knowledge of his

son, was at last discovered by him upon entering a room while his

father was in the very act of striking his mother. The son at once

interfered to protect his mother, and from that moment shared with

her tlie insane hatred of the father. It is a needless as it would be

a painful task to detail the brutal threats and violence of the- years

that followed. All that a devoted son could do for the protection

of a loving mother the prisoner did, but his all did not prevent

repeated threats spoken and written from Mansfield Walworth that

he would satisfy his vengence with the lives of his wife and son.

Frequent personal violence used by the father to his wife, as oppor-

tunity ofiered, were an earnest of the sincerity of his deadly intent.

It is not difficult to imagine the effect of these threats and these

scenes upon the mind of a boy of sixteen, .already burdened with

the curse of epilepsy and its resulting infirmity of mind. The

protection of his mother from the violence of his father became his

one absorbing object. And although the- mother resided at Sarar

toga and the father in New York, so sadden, so frequent and so

terrible had become his visits to Saratoga, made with no other

ostensible purpose than to, execute his murderous threats, that the

prisoner frequently slept armed upon the floor outside the door of

his mother's room, to prevent the execution of his father's threats

at night. The son grew at length to the age when he demande4,,

as was his right, that his father should cease to persecute his mother.

Aftei; a stormy interview this promise was extorted only to be

broken, and threats more brutal, profane and obscene than before

were showered alike on the mother and the son.

At last this era of passion ended as was not unnatural in a tragedy.

The father, knowing of his son's presence at a city hotel, went to

his room at six o'clock in the morning. The son was called from

sleep, started up, dressed hastily, and in a moment confronted alone

the father who had a hundred times threatened to be his murderer.
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What happened between the two will never be accurately known.

The prisoner, sole living witness of the scene, gives no coherent

account of it. It is natural, however, to believe that as the father

had not for years met with the son without looks and words of

hatred, he met him no diiferently on that occasion. This presump-

tion is strengthened by the evidence given at the trial by the hall

boy, Amos, who showed the deceased to the prisoner's room and

last saw him alive. With his past history in his memory, it was

impossible for the son to suppose his father's unseasonable visit less

than dangerous to himself. The evidence of the hall boy and the

boarder, Josiah Moorhead, shows that no words were spoken, unless

in whispers, from the time the father entered the room till his

death, and the little testimony by one witness, as to hearing

words, is too vague to be reliable. The circumstances of the

visit, the morbid mer^tal condition of the prisoner resulting from

his malady, and his great terror of his father's violence, force

me to the conclusion that the murder for which he stands con-

victed was caused either by the insanity attendant upon one

of his epileptic paroxysms, or the impression (possibly a mistaken

one) that his father's silent approach towards himself was with

murderous intent, and his own action necessary to save his life.

In either event, he is not legally responsible for it. But granting

that he was so far sound of mind, that a jury was not warranted

in pronouncing him insane, it is still impossible that the long

course of unnatural brutality held by his fether towards his

njother and himself, should have resulted otherwise than in an

overmastering sense of danger from his father's presence.

The jury, by their verdict, have found that this murder was

neither premeditated nor deliberate. In that finding I fully

concur. The act must then have been the result of some sudden

mental impression or condition, and it seems to me that it may

well be regarded as a natural result of the continuing impression

upon the pi-isoner's enfeebled intellect that his father was already
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in desire and intent his murderer, and needed but the opportunity

to become such in deed. The father was a man of large propor-

tions and strength, the son slight and feeble. The result of the

interview was nothing but a fair manifestation of that unnatural

condition of mind and body to which the father's long course of

brutality, violence and threats, and his own aggravated infirmity,

had brought the prisoner. In that view the act was as thoroughly

the result of Mansfield Walworth's own passionate conduct as if

he had himself discharged the fatal shot. The meeting of the two

cannot be better expressed than in the words of the venerable

William Cullen Bryant, who, in his letter asking a pardon for

young Walworth, laconically says: "If a jury were now to pass

upon the evidence in the case, I think they would acquit the

accused. The meeting between the father and the son would be

regarded as an encounter between two insane persons, in which

one of them was slain."

My own conviction is, that the life he had led and the sufferings

he had borne, added to the constitutional weakness of his mind,

had so far worked upon him, that as towards the father he was not

accountable for his acts, is, therefore, not a proper subject for

criminal punishment, and was not such at the time of his conviction

The present mental condition of the prisoner, while it furnishes

no ground for his pardon, yet renders the question of his further

detention simply one of public morals. Imprisonment has done

its full work upon him, and the measure of his capability to suffer

from it is ended. The only question left is, whether the interests

of society yet demand the detention of an epileptic in the asylum

for insane convicts, where he has long been placed. .Aggravated

by confinement, the malady, which has been upon him since early

childhood, has so far progressed that I am informed by the highest

medical authority, as well as by the report of the commission

appointed by my predecessor, that his further detention will result

in complete idiocy. And while they assure me that this result is
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not improbable in any event, they pronounce it barely possible

that he may improve by immediate change of scene and air.

To detain him in confinement with t'Jie certainty of this result

in the future^ is to inflict a severer penalty than could have fol-

lowed a verdict of murder in the first degree. It would degrade

the administration of justice to the level of a mere engine of

vengeance, and ill-befits the dignity of the law or the civilization

and humanity which belong to the age.

Reviewing the whole case in the light of the facts brought to

my knowledge, outside of as well as in the evidence, I cannot

believe it comports with even-handed justice to longer detain a

prisoner feeble of mind and body, about whose mental, moral and

even legal responsibility, for the crime of,which he stands con-

victed, there yet remain so very serious doubts.

For the facts, outside the evidence at the trial, bearing upon the

early history of the prisoner, I am indebted to Hon. Augustus

Bockes, Justice of the Supreme. Court, and other prominent citi-

zens of Saratoga Springs, as well as to Rev. J. Trumbull Backus,

of Schenectady, all of whom personally vouch for the facts they

have contributed. Professional opinions as to young Walworth's

past and present mental condition are contained, in the elaborate

communications and reports of the commission before mentipned,

'

as well as those of Dr. John Ordronaux, State Commissioner of

Lunacy, Dr. Carlos F. McDonald, of the Asylum for Insane Con-

victs at AubuTn, and others of high scientific attainments. The

letter of Hon. Augustus Bockes, a citizen and a jurist of promi-

nent worth and repute, is annexed, as tending to elucidate the

legal questions in the case, and to set forth certain of its facts. It

is only proper to say that it was written by Judge Bockes, with

the understanding that the mental condition of the prisoner was

to be treated by professional gentlemen, and that he, therefore,

refrained from any consideration of that aspect of the case.

L. ROBINSOK
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Lettee of Judge Bockes.

To his Excellency, Gov. Tilden :

In July, 1873, Frank H. Walworth was convicted in the New

York Oyer and Terminer, of murder in the second degree, and

was sentenced to imprisonment for life.

With the case as presented at the time, through the public prints,

your Excellency is doubtless familiar. But there were many facts

and circumstances not then brought forward— perhaps they could

not have been introduced into the trial— which, in my judgment,

should be now considered on the application for his pardon. I

may be allowed, I trust, to assure you of his uniform good char-

acter, amiability and kindness of disposition always noticeable from

his infancy to the time of the unfortunate occurrence which led to

his conviction in New York. He had lived, most of the time since

his birth, in my immediate neighborliood, and my knowledge of

his life and habits enables me to speak confidently of his character

and natural disposition. I am under no mistake in asserting that

he possessed no bad propensities. He was uniformly gentle, kind

and affectionate, with high ideas of duty; and it was, undoubtedly,

the exercise of these qualities that placed him in the unfortunate

condition which rendered possible the occurrence that all now

sadly deplore. He had witnessed what few lads or young men had

before ever been permitted to witness— a systematic, persistent,

malignant persecution of his mother, whom he adored. He had

often protected her from actual violence, which, however, was of

comparative insignificance, compared with the frequent, almost

daily, barbarities and cruelties of unmerited, tantalizing and tor-

turing reproaches, well calculated to arouse the utmost indignation

in the mind of a high-minded son.

All this he had borne with remarkable patience, with no attempt

towards aggressive violence. Acting under the belief— erroneous,

perhaps, yet sincere— that this course of conduct on the part of

his father might be terminated through his influence and personal
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interposition, he sought and obtained the unfortunate interview.

He may have misjudged in this ; but should a young son, impelled

by strong affection, having the ardor and confidence of youth,

without the judgment and experience of even adult manhood, "he

held to the same rule "of wise action and severe responsibility as

one of maturer years? Certainly not. I urge this point with

emphasis and confidence, asking for its recognition as an element

of this case not to be overlooked. If he committed a crime it was

one induced by no bad purpose or impulse ; but, rather, by the

noblest instinct of our nature. This fact should be considered,

and, as I believe, must have weight when clemency is prayfed for

in his behalf. He was then, as he is now, an innocent minded

boy, both incapable and unconscious of crime. Towards such

should clemency be exercised.

It is confidently submitted that the young man acted in good

faith in self-defense. It was notorious here, through the entire

community, that Mr. Walworth habitually carried a pistol. His

son knew this. None had better cause to know this fact than he,

who had been compelled to guard himself and his mother against

:

its threatened use. Therefore, when Mr. Walworth put his hand

to his breast, his son had a right to infer a purpose which required

prompt action on his part. Thus, situated, what he did was but in

accordance with the promptings of self-preservation. With his

prior terrible experiences, and a knowledge of the desperate char-

acter of the man .before him,, can it be said he had no reason^ible

ground for apprehension ? It is not so. He believed himself in'

danger—imminent danger— and acted upon such just apprehension.

It seemed to me, and I still entertain the belief, that this point was

not well appreciated by the jury in considering his case.

It was urged on the trial that the lad premeditated the actv

This to us, his neighbors, is simply absurd. He could not have

done so. His was not a nature to premeditate crime. He was

incapable of it. His entire past life contradicts the assertion. He

.8
,

'
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acted unwisely in seeking the interview, but he had no purpose to

commit violence. In his fondness for his mother, and anticipating

an absence for a few months, in accordance with an invitation from

his uncle, desiring to secure quiet for those he would leave at home,

and with a boy's confidence, he hoped to induce, at least, a short

cessation of that systematic course of torture theretofore practiced

towards his mother, which he felt it his duty to avert. Such were

the motives which led him to seek the interview. He intended no

wrong; he anticipated no detention, but expected to accompany

his uncle abroad in a few days. He could not have intended,

could not have premeditated, crime, and consequent personal

restraint by imprisonment.

But it may be asked, " Why was he armed ? " The answer is

ready and complete. It was a boyish custom with him, as with

tho'usands of others, unnecessary, improper, and too often calamitous.

But it argues no criminal intent. He did not arm himself for

this special occasion. He but continued a habit— as a matter of

propriety unjustifiable ; but the possession of the instrument was

without wicked purpose. This point, too, was urged against him

on the trial, as I believe, with effect, whereas it should have had

little, if any, influence.

The case of young Walworth is a hard one. He sought to

defend and protect his mother from the grossest assaults. He

may have misjudged in the course of action which he adopted to

bring about the desired result; but he acted in good faith, as I

sincerely believe. If the ends of justice demanded his conviction

as an example to prevent hasty action, that end has been secured.

I can but feel now that he is a proper subject of .executive clem-

ency. No allusion is here made to the condition of his health.

•Information on that subject will be afforded from another source.

I trust his case may be favorably regarded, and that a full par-

don will be speedily granted him. I urge this with all my heart
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and with entire confidence that what I beg for is but in accord-

ance with the dictates of justice and humanity.

Yery respectfully.

A. B0CKE6.
Sabatoga Speings, February S, 1875.

Complimentary Oedee from the Governor to the National

Guard.

General Head-Quarters St4.te of New York. )

Albany, August 1, 1877. I

GrBNBUAL ORDERS, )

No. 15. \-

The Commander-in-Chief takes pleasure in expressing his sincere

.thanks to all the officers and men of the national guard of this

State,, for the important service rendered by them in suppressing

the recent riots, and in protecting the lives and property of the

citizens of the various portions of the State which were threatened

with lawless violence.

The exigencies of the occasion required that the entire force of

the national guard should be put under arms and held ready to

move at a moment's notice. Tlie duties to be performed were of a

very difficult and delicate nature. The actual and threatened vio-

lence and defiance of law were such that it became necessary to

order military forces to seven diff'erent points upon the railway

lines extending from Lake Erie to Albany and New York.

The various regiments, battalions and separate companies, selected

for this purpose, were moved to their respective positions with a

rapidity and precision which could not have been exceled by

regular troops. They were handled with such skill and good judg-

ment, that within one week the disturbances were entirely sup-

pressed, and peace and order restored tliroughout the State, without

any serious shedding of blood. >

The event has demonstrated the efficiency and entire reliability of

a well organized State militia. Although subjected to great priva-

tions and hardships, the best discipline was observed throughout,

'
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and the citizen soldiers returned to their homes, carrying with them

the thanks not only of their officers, but of all the law abiding

citizens of the State.

L. ROBINSON,
Official

:

Commander-im^Ohief.

Fkanklin Townsend,
,

Adjutant- General.

Peoclamation, Appointing a Day of Thanksgiving.

PROCLAMATION
By Lucius Robinson, Goyeenoe.

-In accordance with a hallowed custom, I designate and appoint

Thursday the 29th day of November instant, to be observed as a

day of Thanksgiving. Our gratitude is due to the Supreme Ruler

of men, and of nations, for every moment of life, for all the joys

that attend it, and even for the wholesome discipline which springs

from its sorrows.

The year now drawing to a close has been marked by many

blessings calling for especial thankfulness. The seasons have been

mild and fruitful ; the harvests have been singularly bountiful.

General good health has prevailed. We have been exempt from

the scourge of war. In the face of severe trials, the public peace

and the supremacy of the law have been firmly maintained by the

courage and good conduct of our own citizens.

I recommend, therefore, that on the day above designated, the

people of this State, laying aside their accustomed avocations,

engage' in appropriate religious services, and that in the happy

family reunions and social enjoyments incident to the occasion, the

poor and unfortunate be remembered with generous liberality.

Done at the Capitol, in the city of Albany, this second day

[l. s.j of November, in the year of our Lord one thousand

eight hundred and seventy-seven.

By the Governor

:

"

L. ROBINSON.
Davtd C. Robinson, Private Secretary.
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IN SENATE,
Jannarv 1, 1878.

MNUAL MESSAGE OF THE GOYERNOJl.

STATE ^OF NEW YOEK:
Executive Chamber, January 1, 1878.

To the Legislature

:

The Constitution requires the Governor to "communicate by

naessage to the Legislature at every session the condition of the

State; and recommend such matters to them as he shall judge

expedient." In the discharge of this duty I invite your attention

in the first place to a general statement of the' finances. The

details from which it is made up, and the condition of all the

separate funds, are fully exhibited in the Comptroller's report, to

which you are respectfully referred.

Aggregate balance in the treasury of all the funds

October 1, 18Y6 $8, 923,' 053 78

Aggregate receipts during the fiscal year ending

September 30, 1877* 23, 055, 816 69

$31, 978, 870 47.

Deduct payments during the year 26, 219, 436 25

Balance in the treasury September 30, 1877, $5, 769, 434 22
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The amount of receipts into the treasury on

account of the general fund revenue, during

the year ending September 30, 1877 $5 , 603 , 432 86

The payments, including $805,647.31, trans-

ferred to the Bounty Debt Sinking Fund 5 , 935 , 808 01

Deficiency of the revenue Sept. 30, 1877.

.

$332,375 16

Balances due from county treasurers September

30, 1877, on account of tax of 1876 $855,879 81

Add amount paid on account of 1877 appropria-

tions, included in the tax levy of last year,

payable into the State treasury in April and

May, 1878 770,598 22

$1,626,478 03
Deduct deficiency of the revenue

Sept. 30, 1877, as appears in fore-

going statement $332,375 16

Also, balances of 1876 appropria-

tions, unpaid and in force Sept.

30, 1877 189,637 66
. 522,012 82

Actual surplus September 30, 1877 $1,104,465 21

Debt.

On the 30th September, 1876,. the total funded debt was

3,315,898.58, classified as follows :

General Fund $3,092,238 58

Contingent : 5,000 00

Canal ,10,081, 660 00

Bounty 10,137,000 00

$23,315,898 58

On the 30th September, 1877, the total funded debt was

$10,957,054.87, classified as follows

:

General Fund $926,694 87

Canal •

; 9,900, 360 00

Bounty 130,000 00

$10, 957, 054 87
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Aetna! reduction of the debt during the year by
cancellation $12, 358, 843 71

Aggregate anaount of debt $10)957,054 87

Deduct money and securities in the > sinking »

funds intluding $31,611.39, surplus in Bounty

Debt Sinking Fund 2, 281, 002 41

Total amount of debt after applying sink-

ing funds $8,707,663 85

The balances in the sinking funds on the 30th September, 1877,

including money and securities, were as follows

:

General Fund $849, 047 31

Canal ' 1,270,343 71

Bounty.... 161,611 39

$2,281,002 41

TAXATION.

The tax levy for 1877 was at the rate of three and one-sixth

mills. The Comptroller estimates that for the next fiscal year a

levy of two and three-fourths mills will be sufficient. This is the

lowest annual rate of the last sixteen years, and shows the rapid

progress which has recently been made toward a sound and

healthy condition of the State finances. It is in itself an earnest

appeal to the Legislature for continued economy in public expen-

ditures, and for great caution in making appropriations. If the

local authorities will pursue a similar course, the people of the

State will soon be relieved to a great extent from the burden

which has so long oppressed them.

Many well-grounded complaints have been made of irregular and

unreasonable assessments and unequal distribution of the taxes.

The wisdom of man never has been and probably never will be able

to devise a system wholly free from such defects. It is, nevertheless,

the duty of the Legislature to remedy them so far as practicable
;

but, after all is done that can be done, the truth will remain that
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the only relief from heavy taxation will be found in the cutting off

of all unnecessary expense. No stronger incentives to this course

should be required than are now found in the depression of business

and the difBculty of making payments.

In this connection I note also the great wrongs which exist in the

local affairs of towns and villages. There are too many small ofi5ces

in the towns, thiB incumbents of which can only be paid by illegal

or exorbitant fees, and petty exactions. Needless criminal com-

plaints and legal proceedings are instituted that constables,

justices and jailors may receive the fees of such prosecutions.

Services performed and not performed, are charged at double

rates, and often several times. Faithful town auditors might

cut down these bills, but often shrink from their full duty, and

so by the collusion, or neglect of those who should prevent it,

the people are plundered to a degree even beyond that detected

in the larger cities. Town and county taxes might be much

lessened if this evil could be reached, and to this end I suggest

that you seek to cut off superfluous offices, reduce these extrava-

gant fees, charge the expense of local criminal proceedings upon

the county and provide for their taxation by the county judge

or some other competent officer. By these or kindred measures

I believe an immense aggregate saving might be effected in

money as well as morals.

PAYMENT or THE BOUNTY DEBT.

One of the most gratifying events of the year has been the final

extinguishment of the Bounty Debt, which became due on the sev-

enth of April last. The balance of the debt remaining due on that

day, after deducting the amount paid in advance and all the exchanges

which had been made of securities in the sinking fund, amounted

to $2,040,000, the whole of which was duly deposited in the

Manhattan Bank, the place of payment designated in the bonds,

and notice was published that interest upon the debt would cease

from that date. Previous to the close of the fiscal year on the
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30th day of September last, the whole debt, principal and interest,

had been paid, with the exception of $130,000, which had not

been presented. It is probable that a considerable portion of this

sum may never be called for. The amoimt, however, remains on
»

deposit to meet it. The debt has been a heavy burden upon the

tax-payers of the State, the whole amount paid by them during the

twelve years which it had to run being $43,270,337.47. Its com-

plete and final payment is a matter for congratulation.

PAYMENT OF THE GENBEAL FUND DEBT.

From the moneys and securities in the sinking fund of the

General Fund debt, the,sum of $2,165,543.71 has been paid, and

the General Fund debt to that extent "extinguished. There

remains to be paid the sum of $800,000, which does not become

due until the first day of July next, when it will be paid, and the

General Fund debt, which has so long been in existence, will also

be fully extinguished, except a small amount invested for the pay-

ment of Indian annuities.

OANAL DEBT.

On the thirtieth of September last the canal debt, less the bal-

ances in the sinking . fund, amounted to $8,630,016.29. Of this

sum $880,000 became due on the first day of December last and

was paid from the Canal Debt Sinking Funds, leaving the total

amount of the debt, at this date^ $7,750,016.29. But for the unfor-

tunate maladministration of the canals, and the wasting, of their

revenues in former years, the canal debt would also have been

entirely extinguished, and we should have the satisfaction of

announcing that the State was entirely free from debt.

BUSINESS AND EEVENUEB OP THE CANALS.

The details of the receipts and expenditures upon the canals,

and the statement in regard to the canal debt and sinking fund,



8 Goveenor's Message.

will be found in the report of the Auditor of the Canal Depart-

ment.

Jn my, last annual message I had occasion to refer to the

heavy losses of the forwarders and boatmen on the canals,

caused by the general depression of business, and the extraordi-

nary competition of the railways, especially during the season

of 1876. During that year the crops were short, the volume

of business was very small, and the rates of freight insuf-

ficient to pay expenses. It is very gratifying to be able to state

that, during the past season, a marked improvement has taken

place. The competition of the railways has been less ruinous,

the crops have been unusually abundant, the business upon

the canals has increased to such an extent that all the available

boats have been brought into service, and full and remunerative

rates of freight have been freely paid. A season of greater pros-

perity for forwarders and boatmen has not been known in many

years. In view of the depression and losses of 1876, and not

anticipating the revival which has taken place in 1877, the

tolls were reduced to an extremely low rate for the last year.

Consequently the revenues have not kept pace with the increase

of business. The gross amount of receipts, from all sources,

was $1,053,361,01. The expenditures for superintendence, col-

lection, and ordinary repairs, amounted to $1,050,329.68, show-

ing an excess of receipts over expenditures, for the 'fiscal year,

amounting to the trifling sum of $3,031.33 to be paid into the

sinking fund. This leaves a large deficiency, to be supplied by

taxation. At least a one-fourth mill tax will be required for that

purpose.

The gross tolls for the calendar year 1876 were $1,340,003.30,

the gross tolls for the calendar year 1877 were $880,000, showing a

falling off of $460,003.30. This shows a lower amount of receipts

for tolls than has been known within the last forty-five years. As
the Constitution limits the amount which can be expended during
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this year to the gross amount received during the last year, it will

be seen from the above statement that there is an absolute necessity

that the expenditures should be reduced, daring the present year,

very largely. The only hope of accomplishing this necessary

reduction is, in my judgment, immediate adoption of the changewf

administration provided for in the amendment of the constitution,

by the appointment at the earliest practicable day, of a Superin-

tendent of Public Works, whose duty it will be to devise a new

plan of administration and a thorough reorganization. By making

this change, it is believed that the expenditures for the current year

can surely be brought below the gross amount of revenues for the

last year, and the service upon the canals improved in every respect.

Most of the evils, waste and corruption which have disgraced the

management of the canals in former years, arose from the systematic

extravagance and fraud long prevalent upon them, and which

had grown intft monstrous proportions, when they were arrested

by the thorough investigation and reform inaugurated in 1875.

All experience has shown that the navigation of the canals is

not improved, but is actually damaged by large revenues, leading

to wasteful, careless and corrupt expenditures. This is illustrated

by the experience of the past season. The expenditures have

been much lower than for many years previous, but in no one

of them have the canals been in such complete order, and so free

from breaks and interruptions to navigation. And yet the admin-

istration, during 18T7, has been under the old cumbersome and

expensive system. It is the opinion of many well-informed men

that by placing the administration under one responsible head who

will adopt a new system, cutting off all abuses, the canals can be

successfully managed for one-half the expenses incurred during the

past year. This expectation may be too sanguine and it will

be imprudent to act upon it before it has been tried; but I

trust it may be very nearly realized. The extraordinary and

gratifying results which have been reached in the State prisons by
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the faithful and efficient supervision of one responsible head give

reason to hope for similar results under like management of

the canals. The legislation necessary to carry the amendment of

the Constitution into effect was adopted by the last Legislature,

but at too late a period to permit a superintendent to adopt

a new plan and perfect a new organization before the open-

ing of navigation. I trust that no unnecessary delay will now

occur in carrying into effect the amendment which has become

vital to the prosperity, if not to the very existence, of the canals.

The improvement in canal transportation in the last- season

did not commence uirtil about the first of July. From that date

till the close of the season the number of boats which could be

brought into use was found ihsufiicient to meet the demands upon

them. It is confidently expected that the improvement will con-

tinue throughout the whole of the coming season, and that new

boats will be built sufficient to supply this deficiency. If this

expectation shall be realized the canals will show that they have

passed safely through the crisis of financial disaster, and that they

will henceforth be able to meet the requirements of the Constitu-

tion, and at the same time secure the prosperity of those who

navigate them. To say they cannot do this is a confession of

weakness and decay which their friends will be unwilling to

make.

THE LATERAL CANALS.

A reference to the comparative table in the auditor's report

giving the income and payments of each of the canals shows that

of all the canals iu the State only the Erie earned more than its

expenses, and that while that yielded the small revenue of $84,840.88

over expenses, nearly all the others failed to produce a half or

even a fourth of the sums expended to keep them in repair.

AH the laterals south of the Erie except the Cayuga and Seneca

are practically abandoned. No further expenditures should be
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made upon them. Those north of the Erie, required by the Con-

stitution to be kept, give results of a very discouraging nature.

The Oswego canal shows receipts of $20,473.40,, expenditures of

$60,994.29 ; the Black Eiver receipts of $15,711, expenditures of

$54,381.23 ; the Champlain receipts of $6S,161.77, and expen<di-

tures of $214,339.81.

STATE PEI80N8.

A great improvement to be noted Jin the affairs of the State

is that shown in the management of the State prisons. The

number of convicts in the three prisons on the 30th of September,

1877, was as follows

:

Auburn 1,388

Cainton 566

Sing Sing 1,641

Total 3,595

The total number on September 30, 1876, was 3,509, showing

an increase for the present year of eighty-six. The advances from

the treasury exceeded the receipts from the prison earnings for

the fiscal year ending September thirtieth last by the sum of

$369,688.08. This deficit, as given in my last annual message,

was $704,379.85, showing a decrease of the annual draft upon the

State treasury of $334,691.77. As the present Superintendent

did not enter upon his official duties until the 17th day

of February, 1877, and had, therefore, been in control little

more than seven months at the close of the fiscal year, this

result is the more creditable. Of the actual 'deficit the first

five months, during which the prisons were managed under the

old system, developed by far the greater part. It is but fair

to add that the returns of Sing Sing, formerly the most costly of

all our prisons, for the last three months of the calendar

year show an actual revenue to the State treasury over all

expenditures. These figures furnish strong proof of the wisdom
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of the new system of managing our public institutions through

a single responsible head, and inspire the hope that in a short

time the prisons of the State, so long a costly burden to the tax-

payers, will become self-sustaining. An equal advantage of the

present system already attained i^ found in the better discipline

and greater industry maintained at the several prisons ; morally,

far more beneficial to their inmates than the license and irregu-

larities of former times.

In connection with the penal system of the State, I ask that you

consider the overcrowded condition of our State prisons, largely

the result of excessive sentences. Some years since an act was

passed, allowing very considerable deductions from the terms of

convicts whose behavior should be satisfactory during their con-

finement. This law has much improved the discipline in our

prisons, and has worked well in all respects. A study of the

commitments since its passage, however, leads to the conclusion

that our criminal courts, especially in the city of New York, take

account of these deductions in passing sentences, and by impos-

ing longer terms really defeat the object of the commutation

act. The extreme penalties of the law are often inflicted for first

ofienses of every grade. It is not ' at all uncommon to find

in the State prisons lads of sixteen or eighteen who, for a

really trivial fault, upon their plea of guilty to an indict-

ment of some grave crime, have been sent to prison for

twenty years. Such boys are too often, although innocent,

led to plead guilty to crimes they never committed, by the

persuasions of indolent or unprincipled lawyers, who having

robbed them of their money seek thus to avoid the trouble of

trials. Some such convicts are able to bring their eases to the

notice of the Executive, with proofs which justify the exercise

of clemency, but the great majority drag out wretched lives in

prison, emerging at last useless to themselves and the com-

munity. It seems that some steps should be taken to prevent .
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this injustice, and I ask that you consider the matter in connec-

tion with the subject of penalties.

STATE EEFOEMATOET AT BLMIEA.

The State Keformatory at Elinira approaches completion, and

now contains about 140 convicts. The Legislature, at its last

session, passed an act giving the board of managers wide discretion

in the detention, release and supervision of the criminals commit-

ted to their charge. Under this act, it was hoped by those who

had given much attention to the subject, the maximum of moral

improvement in youthful convicts might be attained. The system

is, of course, an experiment. It has been often advocated, but

never before so thoroughly tried in this State The reformatory is

believed to be at present so administered as to insure the success of

the experiment, if success is possible. There have been expended

upon the buildings and grounds, fittings and furniture of the

reformatory during the past year, $80,000, leaving an unexpended

balance of the appropriation made. last winter of $105,000, which

the managers estimate will be sufficient to complete the building.

It will then accommodate 500 convicts, and may furnish needed

relief to our crowded State prisons;

UNEMPLOYED LABOE.

The depression in all branches of trade, business and manu-

facture, and the wreck of our too numerous railroad, mining, iron

and milling ventures, have thrown out of employ a vast number

of laboring men, who, without fault of their own, are now suffer-

ing extreme want. While it is true that legislation can do little

for their relief, it is well to understand clearly the causes which

have led to their distress. In 1860 there was no complaint of

lack of employment or scant wages. The money of the country

was specie or paper convertible into it at will. The currency

was substantially steady and uniform, as was the condition of all
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branches of trade and industry, and the prices of labor, and of

the necessaries of life. The laws of trade regulated and con-

trolled the entire energy of our community.

Immediately after the commencement of the civil war in 1861,

the general government began an inflation of the currency by the

issue of paper money. This soon led to the suspension of specie

payments, and, consequently, the volume of the currency demanded

by trade had no regulator. Within three or four years the vol-

ume of our currency was swollen to more than double the

amount in use in 1860 and 1861. The inevitable result followed

;

a rapid increase of the price of all commodities, an unnatural

stimulation of trade and manufactures, and a necessary increase

in the wages of mechanics, artisans and laborers. At the same

time another great evil was strongly developed Individuals and

corporations engaged in the various branches of manufacture

taking advantage of the necessities of the government rushed

to Congress and, by every means in their power, procured each

for its own benefit the levy of what were called protective

duties, under the false pretense of raising revenue for the govern-

ment, but really to compel consumers to pay exorbitant prices for

the favored articles thus protected. Under the wing and stimulus

of this so-called protection new enterprises were undertaken ; new

and extensive factories built ; new and needless railways projected

and undertaken ; new mines and foundries opened, and armies of

laborers allured by high wages to these enterprises from fields of

agriculture and other sober and rational employments of life.

The few notes of warning raised against the certain conse-

quences of this wild overaction were unheeded. Extravagance

of expenditure, the absence of every thing like frugality and

economy obtained in all directions. The empty and delusive

bubble thus raised could not endure, and although kept

afloat by the whole power of the government so long as it

was possible, it met at last the inevitable day of doom.
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Imaginary fortunes vanished in a moment, ill-advised railway

schemes, mines, mills and factories, were suspended, and tens of

thousands of innocent and unfortunate laborers were left without

eiijployment or the means of subsistence. Instead of the high

wages by which they had ' been enticed from other occupations to

these enterprises, they received no wages at all. It is easier to

discover the cause of this distress than to point out the manner of

its relief. There can be but one permanent and effectual remedy.

That is to return as speedily as possible to the condition of things

that existed before the road to ruin was entered upon ; by means

of a return to specie payments, a sound and stable currency and

the reduction of the tariff to a strictly revenue stahdard.

Under the influence of these measures all branches of industry

will resume their old and accustomed regularity and success. All

departments of labor will call for employes, to whom such wages

will be paid as the>business will warrant and the parties can agree

upon. If a surplus of unemployed laborers still remains there

are open to all in this great country countless millions of fertile

acres of land upon which every industrious man can be sure of

securing for himself and femily at least a comfortable subsistence.

One of the greatest evils resulting to the laboring men, from the

false and delusive appearances which have been displayed before

them, is that they have been induced to leave the safe, peaceful

and independent walks of agriculture, to congregate in the large

, cities, and there to watch and wait for something that they fancy

might yield them larger returns than they could hope for from the

cultivation of the soil. But, by following faithfully and earnestly

the r«ad here indicated, it will not be very long before business

and trade will be restored to their natural channels and laborers

receive full employment with fair wages. All efforts to delay this

resplt will do no good but infinite . harm. The worst thing that

could possibly happen to business and to labor, would be any thing

approaching a return to the unsound and vicious condition of things
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which has so long prevailed, and from which we are now slowly

emerging. It can have no possible result but another downfall

and a more wide-spread ruin. If, ia the meantime, any legislation

ip found necessary and practicable for the protection of the labor-

ing classes against frauds and wrongs on thft part of the individuals

or corporations by whom they are employed, it should be promptly

undertaken with a proper sense of thg importance of the great

interests involved.

EIOTS OF JULY.

Times of distress like those above referred to, never failed to

open a wide field to a class of agitators and demagogues, who,

whilst declining to work themselves, make it their business to go

amongst honest men who would labor if they could find work,

and endeavor to stir up strife and discord. During the last

summer these agitators, reinforced from every large city in

Europe, were unusually active and malignant. Spreading them-

selves all over the country, they endeavored to create discon-

tent among all those who had employment and to stir up

the evil passions of those who had not. Combinations were

formed for strikes on all the principal railway lines and

in all the large mining and manufacturing establishments. These

efibrts culminated in wild scenes of riot and bloodshed in

several States. Like scenes were threatened in this State on the

first of July and broke out in acts of open violence on the 21st of

that month. The trains upon the Erie and New York Central rail-

ways were forciblj.^stopped, the depots, freight-houses and rolling

stock taken possession of by violence and threatened with destruc-

tion by fire ; honest and innocent laborers and emplpyes who

refused to abandon their work and their places were forced from

the trains or driven from the shops. Excited crowds of men

were collected at Albany, at Syracuse, at Buffalo, at Horn-

ellsville, at Coming, at Elmira, and the peace of the city of New

York was seriously threatened. In this condition of things it was
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impossible to hesitate as to the course to be pursued by the Chief

Magistrate of the State. Much as all men are dependent npon

the laws for protection there is no one class more constantly in need

of it or over whom its protecting power should be more constantly

exercised than the poor and laboring. And, greatly as our

sympathies might be exercised in their behalf^ when wicked and

evil disposed men undertook even in their name to set the govern-

ment at defiance and to overturn the laws made for their protec-

tion, it was incumbent upon the authorities at once to vindicate

the majesty of the law and make its power felt. Seeing, the

magnitude of the disturbance and the danger of its spreading over

the whole State, the entire force of the National Guard was

ordered under arms to hold itself ready to move at a moment's

notice. The manner in which the military forces of the State

responded to this order was worthy of all praise. The Fifty-fourth

regiment of Eochester, the Seventy-fourth of Buffalo, the One

hundred and tenth battalion and battery of Elmira, and the

Twenty-third regiment of Brooklyn were first ordered to

Hornellsville, where the disturbance commenced. The Ninth

regiment of New York, the Tenth and Twenty-fifth of

Albany, the Troy Citizen's corps and the Tibbits corps of

Troy, with some separate companies, were ordered to Albany.

The Albany Burgesses corps and the Jacksdn corps volunteered

their services and were accepted. The forty-ninth regiment of

Auburn, the Sixty-fifth of Buffalo, and several separate companies

were ordered to Bufialo, the Fiftieth battalion, of Ithaca, was

ordered to Elmira, and the Eighth regiment, of New York, to

Syracuse., The several regiments, battalions and companies above

mentioned, moved to the respective points designated, with

extraordinary rapidity and good order. Their behavior throughout

was highly creditable to their discipline and training as citizen

soldiers.

One of the most dangerous modes of interfering with the

3
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operating of the railways was the tearing up of the tracks

and the placing ot obstructions upon them for the purpose of

wrecking trains, thereby imperiling the lives of passengers and

destroying the property in process of transportation. Fortu-

nately, the Legislature, at • its last session, passed an act inflict-

ing severe penalties upon parties guilty of this monstrous

crime. Along with the movements of the troops above mentioned,

I issued a proclamation reciting the provisions of the said act, and

offering a reward of $500 for the arrest and conviction of any person

guilty of its violation, and calling upon all magistrates, sheriffs,

and district attorneys to be vigilant in the prosecution of offendere.

The measures thus taken proved entirely effectual. Within one week

from the outbreak of the disturbances they were entirely suppressed,

peace and good order restored, and the military forces dismissed

and returned to their homes, without bloodshed or serious destruc-

tion of property. The accounts for the services, transportation and

subsistence of the troops have been carefully examined and audited

by the Adjutant-General, and with a few trifling exceptions, paid.

The aggregate amount, it is believed, will not exceed $230,000.

Only a few applications have been made for the reward offered iu

the proclamation above referred to. The offer of the reward having

fully accomplished its immediate object, I have, in view of the

convening of the Legislature, withdrawn it. I recommend, how-

ever, some increase of the usual appropriation from which rewards

for the apprehension of criminals are paid.

THE NATrONAL GUARD.

At the present time the National Guard consists of eight divisions,

fourteen brigades, one regiment and eleven separate troops of

Cavalry, one battalion and eleven separate batteries of Artillery,

and twenty-four regiments, seven battalions and twenty-one separate

companies of Infantry ; in all comprising 1,152 commissioned offi-

cers, and 18,883 non-commissioned officers, musicians and privates,

making an aggregate force of 20,035.
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The report of the Adjutant-General, to which I invite your care-

ful attention, shows in detail the number and organization of the

military forces of the State. It also gives the details in full of their

operations during the exciting riots in July last. The discipline

and efiBcieney of the forces were illustrated in a most gratifying

manner during the severe trials through which they were called

to pass. Ordered suddenly to duty, without time for suitable

preparations for a campaign, they moved without a murmur, and

with extraordinary rapidity to their assigned positions, and their

behavior throughout was in the highest degree creditable to them.

The events and the results show the necessity of an efficient and

well-organizied military force of its own, in every State that would

maintain its independence and the supremacy of its laws, with-

out calling upon the federal government. Whilst the services

to which I have referred prove the generaL excellence of our

organization in this State, they also disclose certain points

in regard to which improvements are possible and important.

Several regiments and brigades were found to contain very

few men but a full number of officers. These have been

undergoing disbandment to a large extent, by which efficiency

will be gained and expense saved. The Adjutant-General

urges in his report, the importance of organizing a separate

company in each county where there is no regiment or bat-

talion. Such companies, with full numbers and good officers,

would be at all times available at the call of the sheriffs of the

several counties in case of local disturbances, and it was found by

experience during the last summer, that companies of this class

performed excellent service and were easily formed into battalions

or attached to other organizations. I cordially approve the

recommendation of the Adjutant-General in this respect, and

also such increased appropriations: as -will enable every enlisted

man in the force to be fully equipped without personal expense

to himself.
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COMMON SCHOOLS.

The Superintendent of Public Instruction has given to me the

following statistics

:

Total receipts, including balance on hand Sept.

30, 1876 $12,110, 903 63

Total expenditures 10,976,234 45

Amount paid for teachers' wages 7,916,633 51

Amount paid for school-houses, repairs, furni-

ture, etc .... ' 1, 358,404 35

Estimated value of school-houses and sites 30,386, 248 GO

Number of school-houses 11, 833

Number of school districts, exclusive of cities.

.

11, 287

Number of teachers employed for the legal term '

of school 19,737

Number of teachers employed during any por-

tion of the year '....• 30, 161

Number of children attending public schools. .

.

1,023,715

Number of persons attending normal schools.. 6,045

Number of children of school age in private

schools 117,154

Number of volumes in the school district libra-

ries 765, 546

Number of persons in the State between the

ages of five and twenty-one years 1 , 586 , 234

It will be seen from the foregoing statement that the

money raised by taxation for the schools of the State,

amounts to much more than double the sum required

to pay the entire expenses of the State government, executive,

legislative, judicial, civil and military. The expenditure of so

large an amount of public money for any purpose, is liable to lead

to great abuses, as has been shown in all our past experience. In my

judgment, a very great wrong has already grown up in connection

with our otherwise excellent system. It lies in the principle of apply-

ing large amounts of the moneys raised by taxation, to the support
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of high schools, and instruction in all the . sciences and higher

branches of study required in the learned professions. I can find

no excuse for raising money by general taxation for such purposes.

The only good reason which can be urged for taxing one class of citi-

zens for the education of the children of another class, is the neces-

sity of
,
giving to the children of all classes a sufficient common

school education to enable them to understand their dutieis, and

exercise their rights as citizens of a free country governed by the

popular voice. When we go beyond- this and take from one man

the money necessary to educate the children 6f another man in

the arts and sciences, we perpetrate an act of injustice under

the forms of law. What is worse than this, instead of educating

the masses of children so as to'prepare them for the pursuits and

industries upon which they must depend for a living, we educate

them in such a way as to mate them discontented with their condi-

tion, unfit to discharge its duties in a manner most beneficial to

their own interests, and take away the strong incentives which

impel those who are really able and worthy to win for themselves

high positions in learning and usefulness. When the State has

given to all the children a good common school education, it should

there leave them to their own resources, and to follow such

callings in life as their capacities fit them for. To go beyond this,

is to injure rather than benefit them. These and several other

suggestions upon this subject were referred to in my last annual

message, with a caution to avoid any abuses of our school system

which would bring it into disrepute, and loosen the hold which

it now has upon the favor of the community. I commend these

suggestions to your consideration.

COLLEGES AND ACADEMIES.

The system of higher education in the colleges, academies and

high schools continues in successful operation.

The details of the condition and working of these institutions,

for the last year, will be fully exhibited in the annual report of the
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Kegents of the University, to be transmitted to the Legislature

early in the session.

CONSTITUTIONAL AMENDMENTS.

Among the changes made in our Constitution, in 18Y4:, were

many restricting the powers of the Legislature in certain cases.

These limitations are so constantly liable to infringement, in the

hurry of legislative business, that I deem it proper to call special

attention to the amendments themselves.

Section 18 of article 3 provides that " The Legislature shall not

pass a private or local bill in any^ of the following cases

:

" Changing the names of persons.

"Laying out, opening, altering, working or discontinuing roads,

highways or alleys, or for draining swamps or other low lands.

" Locating or changing county seats.

" Providing for changes of venue in civil or criminal cases.

" Incorporating villages.

" Providing for election of members of boards of supervisors.

" Selecting, drawing, summoning or impaneling grand or petit

jurors.

"Regulating the rate of interest on money.

" The opening and conducting of elections, or designating places

of voting.

" Creating, increasing or decreasing fees, per centage or allow-

ances of public oflScers, during the term for which said officers are

elected or appointed. .
'

" Granting to any corporation, association or individual the right

to lay down railroad tracks.

" Granting to any private corporation, association or individual

any exclusive privilege, immunity or franchise whatever.

" Providing for building bridges and chartering companies for

such purposes, except on the Hudson river below Waterford, and

on the East river, or over the waters forming a part of the bound-

aries of the State."
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Section 19 of article 3 is as follows :
" The Legislature shall

neither audit nor allow any private claim or account against the

State, but may appropriate monfty to pay such claims as shall have

been audited and allowed according to law."

Section 24 of article 3 provides that " The Legislature shall not,

nor shall the common council of any city, nor any board of super-

visors grant any extra compensation to any public officer, servant,

agent or contractor." .

The aim of these changes was to limit legislative action in

matters of which it is impossible that the Legislature should have

accurate knovvledge. Of the great number of bills which I was

unable to approve at the last session, a majority infringed some

of these restrictive pi'ovisioiis, and as this doubtless arose from

oversight, I have thought proper to insert them here.

GENEEAIi LEGISLATION IN APPEOPEIATION BILLS.

1 refer again to the very objectionable' practice which has pre-

vailed of enacting general legislation in appropriation bills. It

places legislative provisions where no one ever expects to find them,

and puts them beyond the reach of disapproval by the Grovernor,

unless he vetoes the whole bill in which they are contained. There

was less of this mischief in the appropriation bills of last year than

had become usual, but there was too much of it. It should be dis-

continued altogether.

VILLAGE OHAETEE AMENDMENTS.

For some years past it has been the policy of the Constitution to

lessen local and special legislation. I need not dwell on the great

extent to which this class of statutes had swelled at the time the

people, by amending the Constitution, sought to diminish it. The

settled purpose of the people is to commit this entire subject to

general laws. Yet localities still attempt to defeat this aim and

to return to the old and evil path of special charters and special

provisions. Although villages can not now be so chartered,
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and the general act provides that those organized before the Con-

stitution was amended may take the benefit of the new system,

efforts are often made to amend the old charters by special acts and

thereby secure a new special charter under the guise of an amend-

ment. In nearly every case such amendments are directly in con-

flict with the policy and provisions of the general statutes, and

seek by means more or less unworthy to gain local advantage at

the expense of general policy. Careful reflection on this subject

has convinced me that far less evils will result from a refusal to

enact or approve the mass of amendments proposed to these special

village charters, and the reference of the whole subject of village

grievances to the general laws provided for their regulation. This

course I earnestly urge you to take, believing that the great relief

it will give to the overburdened files of the Legislature and

executive, will more than compensate for any occasional friction

in the adjustment of local affairs.

THE CITY OF NEW TOEK.

The vast and increasing population and business of the-city of

New Tork, its position as the commercial metropolis of the western

world, the rapid extension of its limits, its large corporations and

institutions of various kinds, its political power, its immense

trade and its financial and commercial interests, render its

proper, economical and efficient government a problem of the

highest importance, and of very serious difficulty. About twenty

years ago, the embarrassments which had arisen in the local

government led first to the establishment of legislative com-

missions to control various departments, and finally transferred

to the State capitol nearly all the appropriate powers of the

common council. Since then at every session of the Legislature

the Senate and Assembly have, to a large extent, presented

the appearance of a board of aldermen and assistant aldermen

for the city of New Tork. The result has been disastrous in
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the extreme. Within that time upwards of twenty-four hun-

dred Jaws have been passed relating to the city. These

have been, upon some subjects, so confused and conflicting,

that the court of last resort has pronounced it impossible to

ascertain and declare their true meaning. The enormous extent

of corruption and plunder perpetrated under these laws is too

well known to require repetition. It stands out as the darkest

blot upon the records of the city and the State. Of the

oppressive debt which hangs over the city, the amount of

eighty-five millions of dollars was put upon it by legis-

lative acts, for which the city itself never applied. Of the

2,400 acts above referred to, the majority of them will be found-

to be, or to cover mere schemes for plunder, or to' change official

power from one class of men to another. At the last session of

the Legislature over 150 bills relating to the city were introduced

into the two houses, and a majority of them were passed. Some of

them originally contained very good provisions for remedying

evils which had become intolerable, but in their passage through

the Legislature there had been attached to all such provisions

amendments which were intended to keep up the old and corrupt

system, and which could not fail of producing more injury than

benefit. Many of them were also in flagrant violation of the Con-

stitution. For these reasons, and in the full conviction that it was

worse than useless to pile upon the city of New York any more

laws of the description of those which had been passed during the

last twenty years, I returned all bills of this character without my

approval. The question, " what now is to be done ? " remains an

open and important one. The whole subject of municipal reform

was under discussion for many months by a commission composed

of very able and learned men appointed by my predecessor, and

their report was made to the Legislature at its last session. The

,

plan of government proposed by the commission involved, how-

ever, certain extensive amendments .to the Constitution. These

4
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amendments were approved by the last Legislature. Under the

Constitution, they must be approved by ytou also before they can

be submitted to the people. If you see fit to do so, they will be

referred to the people for action at the next general election. In

the event that you withhold such approval, it will remain a grave

question for the Legislature to determine what should be done.

In my message, returning to the Assembly the bill entitled "An

act to secure better local government for the city of New York,"

I stated that in my opinion the great want of the city was a

charter.

I am still of the opinion that the only effectual remedy for the

evils under which the city suffers, will be a careful and well con-

sidered charter in the nature of a constitution, organizing a local

government with a strong and responsible executive head, with a

city legislature composed of two houses, and clothed with all the

powers of local legislation, subject to veto by the mayor. I beheve

that such a charter may be easily framed, although it would be out

of place to attempt to set forth the details of it in this message.

When once fully and fairly considered and adopted, it is believed

that the advantages of it would be so apparent as to induce steady

adherence to it, and to the local government established under it

rather than to return to the dangerous experiment of passing local

laws for the city of New York by members of the Legislature,

three-fourths of whom know little of the wants of the city.

In the meantime, if the Legislature shall adopt any measures

relating to the city which promise real and substantial relief from

its extravagant expenses and oppressive taxation, and free from the

evils which have marred so many previous acts, they will meet my

cordial approval.

J
HAEB0EMASTEE8 AND POET WAEDENS.

The large amount annually paid to harbormasters and port

wardens in New York, is a direct tax upon the commerce of that
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port. It has been suggested to me by many persons engaged in

the shipping trade, that all the services required by those officers

might easily be performed by the police of the city or through the

dock department, without any material increase of expense to the

city, and thus exempt commerce from the heavy tax now imposM

upon it. I am informed that New yoi'k is the only port where

such charges are made, that nothing of the kind is known in any

of the cities which assume to be her commercial rivals. It is,

moreover, quite doubtful whether the legality of the charges made

can be maintained under the recent decisions of the Supreme

Court of the United States.

I submit the matter to your consideration.

EXCISE LAWS.

The state of our excise laws seems to demand attention.

Recently our highest court was called upon, in a case brought

before it, to declare what the conditions are under which licenses

to sell spirits in small quantities may be granted. Its conclusion

was contrary to the construction under which the officials admin-

istering the law had acted, generally by legal advice, for some

years past. It may be said the provisions now in force were

found not to be such as the public generally had supposed

them to be. The pains taken by the court in discussing

the question proves that it was one of some intricacy. The

doubt was due to there being too many laws on the subject

in force at the same time; and the consequent necessity

of resorting to older statutes in order to find the meaning of

more recent enactments and of deciding where the old and the

new law conflicted, and to wkat extent repealing clauses operated.

If, under such circumstances, dealers erred in construing their

privileges, it would not be just to hold them to penalties as for a

willful violation of law. The Legislature is bound to make its

enactments explicit and easy to be understood. The decision of

the court, although undoubtedly correct, was a surprise, and
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caused much excitement among all inbtested. Its enforcement,

no doubt, was accompanied by hardships. "What is needed is to

substitute for all existing laws on the subject a carefully prepared

statute, reasonable in its limitations and restraints, clear and

explicit in all its provisions, and, above all, complete in itself; to

be uniformly, steadily and constantly enforced.

EEAPPOETIONMENT.

Among the ' duties devolved upon the Legislature by the Con-

stitution, will be the rearrangement of the Senate and Assembly

districts. Sections 4 and 5 of Article 3 of the Constitution

expressly charge the Legislature, after each census, to so adjust

these districts, that they shall contain, as near as may be, an equal

number of inhabitants. From the beginning to the end of the

Constitution, there is no stronger obligation placed upon the Leg-

islature than this. It involves the most important right of the

people, under our form of government ; their voice in the legisla-

tive halls. By the terms of the Constitution, this duty should

have been discharged in 1876, but it was not performed in that or

the succeeding year. I do not desire to characterize this past dis-

regard of the command of our highest law. I assume that the

present Legislature will observe its oath to support the Constitu-

tion. To adjust these districts according to the return of the

census, is a matter of mere mathematical calculation. It is easy of

accomplishment, if approached, as I presume it will be, in a fair

and impartial spirit. Certainly we cannot expect that the people

will long continue to observe the ordinary restrictions and require-

ments of statute law, if their representatives who make that law

utterly disregard and defy the especial mandates of the Constitu-

tion they have solemnly sworn to support.

LIFE INSUEANCE COMPANIES AND SAVINGS BANKS.

Life insurance is comparatively new to this country, having been

little known until within the last thirty years. Tlie companies
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first organized to transact it, had to follow an untrodden path, and

to correct errors as they gained experience. Thus feeling their way

along, as their methods improved their business and usefulness

increased. They now distribute many, millions annually among

widows and orphans, a majority of whom would otherwise be left

destitute. Such organizations, if well managed, are of inestimable

benefit to the community, and deserve all needful legislative sup-

port and protection. From time to time laws have been passed

for the mutual protection of insurer and insured. Some of them

have been extensively followed in other States. It cannot be

claimed that their operation has been eminently successful. In

some respects they have worked positive harm. Although a

detailed review of the subject is far without the scope of this mes-

sage, it is proper to instance the section of our statute requiring

the deposit by every insurance company chartered in our State, and

of others not making a similar deposit in their own States, of

$100,000 in securities as a condition precedent to the transaction of

business. Several other States have added to their laws a require-

ment that companies chartered in this State should also deposit

a specified amount of securities with their departments before

doing business in those States. This has already resulted in hard-

ship. The moneys so deposited in other States are completely

beyond the control of the company which owns them, our depart-

ment which supervises it, and the jurisdiction of our State courts.

A perfectly solvent' company may find itself embarrassed by the

increasing calls upon it for heavy deposits of securities in other

States. It would seem that funds thus beyond the jurisdiction

of our State, ought not to be accredited and certified by our

department. Again, great injustice often attends the winding up

of insolvent companies, and much of it is due to the theory of the

law applicable to that subject. As would be properly prescribed

for a commercial bankrupt, if the reserve of an insurance cpmpany

becomes impaired, the law directs the Superintendent of the Insur-
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anee Department, the Attorney-General and the courts, to wind it

up and distribute its assets. This rule is unjust to those policy-

holdets whose health has failed and who are, therefore, unable to

procure insurance elsewhere, and also to those who, by reason of

advanced age, can only secure insurance at increased cost. I think

some more equitable plan of dissolution might be devised for

such cases. It is now the practice, upon the application of the

Attorney-General when called upon by the superintendent to

place the afiairs of insolvent companies in the hands of a receiver,

who, at great expense of time and money, and with invariable loss

to those interested, winds up its affairs. It may well be asked if

this work would not be better and more cheaply done by placing

the affairs of such companies in the hands of other life insurance

or trust companies of high character and of known and approved

responsibility, rather than in the hands of receivers, who are

strangers to the practical methods of managing this class of

business.

Akin to the busirfess of life insurance, in many respects, is that

of savings banks. These institutions hold in trust the little

treasxires of the poor. Upon their soundness and honest manage-

ment depends much of that public confidence essential to the busi-

ness of the country. Numerous failures among these banks have

brought heavy losses upon those ill able to bear it, and stripped

many of their entire savings. All that 'I have said of the insol-

vency of life insurance companies, is as well applicable to the

closing of savings banks.

I urge the Legislatui'e to take strict account of these two

classes of fiduciary corporations. Their organization, methods

and needs are so nearly alike, that they may be treated together.

The State which cliartered them has a right to say they shall be

faithful to those who trust them. To that end it should hold them to

a strict accjountability. It is a lamentable fact, that many organiza-

tions in both these great lines of business, have beem found utterly
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unworthy of trust during the past few years. Life insurance com-

panies have engaged in reckless compietition, paying exorbitant

commissions and investing in cogtly buildings and equipments.

Savings banks, not content with filling their prdl^er sphere as cus-

todians of small savings, have sought to extend their business

by obtaining deposits of large amount, a course which I depre-

cated in my last message. They,, too, haive been guilty of

improper extravagance of management. : It is equally true

that the departments created for the especial supervision of these

institutions have failed to protect the public from loss by such short-

comings. Whence this failure has come is matter for your grave

consideration. It is doubtless true that the laws which govern

both the departments and the companies might be wisely amended,

but the subject is a most important one. It must certainly be

admitted that the dep^'i'tmental examinations have so far failed to

give to. the public any safeguard at all commensurate with their

enormous cost to the institutions examined. .

THE CODE.

,
, In 1848, the old system of practice at law and in equity was abro-

gated, and in its stead was enacted the Code of Civil Procedure.

Contemplating at this distance of time the results of the change,, it

may well be doubted whether it conferred any substantial benefit

upon the people at all equivalent to the evils of which it was the

cause. For twenty-five years the practice of law was unsettled.

Private rights were imperiled by differing constructions of reme-

dial provisions, and thousands of practice questions burdened our

courts and crowded our law reports. At lastj however, at the end

of a quarter of a century, the construction of the Code had been

substantially fixed by the courts. It was no longer common to' see

a citizen deprived of substantial rights in our tribunals through

mistaken views of practice. The Legislature passed an act March

2, 1870, authorizing certain commissioners to "revise, simplify,
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arrange, and consolidate all statutes of the State of New York,

general and permanent in their nature," and in performing this

duty to bring " together all statutes and parts of statutes

which, from similarity of subject ought to be brought together,

omitting redundant or obsolete enactments, and making such

alterations as may be necessary to reconcile the contradictions,

supply the omissions and amend the imperfections of the

original text." It is not necessary here to discuss the seri-

ously debated' objection, that this authority was not meant

to extend to a revision of our system of practice. The com-

missioners did submit a new and voluminous act, entitled

" The Code of Remedial Justice." Part of it, including

1,496 sections, was enacted by the Legislature of 18Y6, with a

provision that it should not take effect until May 1, 1877. This

date the Legislature, at its last session, changed to September 1,

1877, since which date that part of the revised system has been

in operation under the restored name of "The Code of Civtt

Procedure." The remainder of the proposed Code, containing

1,800 sections, was passed by the last Legislature and sent to

the Executive Chamber, with more than 250 other bills, to be

acted upon during the thirty days following the adjournment.

It was a physical impossibility to read the act, which, covered

nearly 700 closely printed pages. The Constitution forbade its

enactment after the adjournment without the written approval

of the Governor. I did not feel authorized to approve an act

which I could not read, and the bill, therefore, failed to become a

law. The matter will, undoubtedly, be brought to your attention.

It seems only proper to remind you that this new system can

only be continued at the expense of another long period of doubt

and litigation over its proper construction, which will cost the

people of the State many millions of dollars. Already, serious

questions of this sort have been brought before the courts.

The great question will be presented to you whether the
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new aystem can be so far superior to the old as to justify
•

you in committing the whole administration of civil justice

to the confusion of construction from which it has just emerged.

The courts under the old system, which they understand, are

already burdened with labors almost beyond endurance, and'

it seems unwise to precipitate upon them a mass of practice

litigation which must necessarily retard still more their accu-

mulated load of business. I submit to your careful reflection the

proposition that this grave subject would be best disposed of by

the repeal of the partial code which went into effect on the first of

September, and the re-enactment of the Code which was in force

up to that date, to be amended, from time to time, as experience

may suggest

SPBOIE PATMENTS.

In view of the discussions going on in the Congress of the

United States, it seems proper for me to remind you and our

people that, whatever may happen elsewhere, specie payments are,

under existing laws, to be resumed in this State from and after the

first day of January next. Chapter 73, of the Laws of 1875, pro-

vides, first, that after the first day of January, 1879, all taxes levied

in this State shall be paid in gold or in coin certificates or bank-notes

redeemable in gold ; and, secondly, that in all contracts made in

this State after that date, the word dollars shall be construed to

mean coin. All our taxes, general and local, including canal tolls,

will, next year, have to be paid in gold or its equivalent, iand the

courts will be obliged to enforce private contracts in coin.

It will be seen that the day fixed in this law of our State is the

same which is appointed by existing statutes of the United States

for the resumption of specie payments by the treasury. The low

premium on gold, which has for a long period prevailed, indicates

a condition of things favorable to specie payments being generally

re-established at an early day. It seems to me manifest now that

if the credit of the federal government can be maintained at the
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point at which it' stood a month or two ago, so that its bonds

bearing low interest are freely sold, the treasury will be able to

resume payment on or before the day designated, without distress

to the community. We Lave, in fact, passed through all the suffer-

ing involved in the reduction of prices which inevitably followed

the false values of a period of great inflation. Prices both of wages

and property are, with few exceiptions, lower to-day than they would

have been if we had never departed from the coin standard ; and I

do not doubt that the resumption of specie payments wiU, at once,

increase the exchangeable value of property and the markefc-j)rice

of labor. They are in error who suppose that a prolongation of

the present uncertain condition of things .will bring relief to those

who, owing money, hope to realize more for their property, or to

that large class of men which is looking -for better rates of wages.

With the present want of confidence, property does not readily

find purchasers at any price ; capital is timid in investing ; enter-

prise is checked.. Until confidence is restored, our wonted

activity in the exchanging of property will not return, and until

the present tendency to inactivity and almost morbid caution

ceases, we will look in vain for a higher rate of wages. No

financial device, by way of renewed inflation or debasement of our

money, will compensate for the disastrous effects of the additional

loss of confidence, which any such device will bring about. Eelief

is near at hand if we will seek it by the straight road ; and it

would be great weakness now, when we have paid the fifll

cost of success, to take a single backward step. Any wavering

on the part of the federal government, in respect to this question,

must have the effect of prolonging indefinitely, and intensiiying

the unhappy condition of business and' of industry, under which

we have suffered for several years. There can be no confidence in

private transactions, if the general government set an example of

a want of good faith. And it must always be borne in mind, in

referenoe to the present discussion, as to the precise meaning of the
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government obligations, that the government debt cannot be

enforced; there' is no arbiter or tribunal to decide between the

governnaent and its creditors; the debt is purely a debt of honor;

in such cases the debtor cannot keep himself clear of the imputa-

tion of bad faith, exclept by ruling all doubtful questions as to the

meaning of his promise against himself I trust that there will be

wisdom enough at Washington to avoid hindering our present

hopeful progress toward" specie payments, and that the laws of the

general government, and those of our own State, on this subject,

will continue to be, as they now are, in harmony.

BOtrNDAET LINE BETWEEN NEW TOEK AND OONNEOTIOTTT,

The Legislature has heretofore passed resolutions directing the

Attorney-General to take legal proceedings to determine the

boundary line between New York and Connecticut through Long

Island Sound. The subject has been fully examined on behalf of

the Attorney-General, and the result of such examination submit-

ted to me. I am of the opinion that it is best that this question-

should be settled by a commisdion, to be appointed by the two

States. I am informed that the Governor pf Connecticut concurs

in this view, and will so advise the Legislature of that State. I,

therefore, recommend the appointment of commissioners to act

with commissioners to be appointed by Connecticut, to determine

the boundary line between the States of New York and Connecti-

cut through Long Island Sound.

THE ANTIETAM NATIONAL OBMBTEBT.

I have received a communication from the Secretary of War,

stating that Congress has made an appropriation for the mainte-

nance of the Antietam National Cemetery, to be paid, upon condi-

tion that the legal title to the cemetery shall be conveyed to the

United States. The title has been held by the State of Maryland,

as trustee for the several States that contributed towards its estab-
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lishment. The Secretary of War requests that an act be passed by

the Legislature of this State, consenting to the 'transfer of the

property by the State of Maryland to the United States. The

draft of such an act as is desired accompanies the communication.

It will be submitted to the Legislature, and I recommend its early

THE NEW OAPITOL.

It is now about ten years since the construction of the New'

Capitol was commenced. Up to the 15th of December, 187Y, the

sum of $8,276,615.36 has been expended upon it. This is a larger

amount of money than was expended on the original construction

of the Erie and Champlain canals, and yet there is not a single

apartment in the building completed. It seems beyond the reach

of human foresight to discover when it may he finished, or the

amount of money which will be required for that purpose. I

respectfully urge every member of the Legislature to go through

the vast pile of brick and stone, and judge for himself what are

-the prospects which'lie before the people in regard to the enormous

expenditures yet to be made. In my message disapproving an

appropriation of a million of dollars at the last session of the Legis-

lature, I stated tully my views in regard to the whole subject. I

believed that it was better for the reasons there given, that no

further appropriation should be made, at least until there was an

improvement in business and in the capacity of the people to pay

taxes. I believed then, as I believe now, that a Capitol of proper

size and of proper appearance, with far better conveniences for the

transaction of public business, and far less expense in the main-

tenance of it, could be built, finished and furnished for much less

money than it will require to complete the present building in all

its vast and useless proportions. The views expressed by me in

that message, have been fully confirmed by repeated personal exam-

inations of the building. There is not the least, reason to believe

that there is,, in the whole State, any man of common sense who
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wouid now advise the commencement and construction of such

a building as the New Capitol if it were an original and open

question. The one only argument for going on with it is that if

we do not proceed we lose all the immense amount that has alrea^

been expended. This one consideration induced the Legislature to

make an appropriation of half a million of dollars, instead of the

million, to which I had objected. Yielding to the conviction of the

Legislature that for the reasons stated, the work must go on and the

expenditures continue, I approved the appropriation for the half

million. I, however, accompanied- the approval with a recommen-

dation that the money should be devoted to the completion, as far as

possible, of the Assembly Chamber, for the purpose of bringing some

part of the building into use at the earliest practicable day and testing

its adaptation to the uses for which it was intended. This recom-

mendation was followed, and with very good results. The Assem-

bly chamber is so far advanced, that if it is determined to go on

with the work, it can undoubtedly be ready for occupation

on the 1st of January, 1879. The expenditure of the half

million appropriated, of course increases the strength of the

argument to which I have referred, in favor of proceeding., If it

shall be the judgment, of the Legislature, that a further appropri-

'

ation shall be made, I recommend that it be confined to. the com-

pletion of the Assembly chamber, the Senate chamber, and possibly

one or two other apartments, and that henceforth the work proceed

by the completion of certain sections of it which may be brought

into use, instead of spreading the expenditures over the whole

building, large portions of which are not needed and cannot be

used if completed.

The commissioners now in charge of the work have been atten-

tive and faithful in the performance of their difficult duties^ They

are of the opinion that it is very desirable that whatever appropria-

tion the Legislature may think proper to make should be made at

an early day in the session in order that a portion of it may be used
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for stone cutting during the winter. Their recommendation in

this respect has my approval.

OTHEE PUBLIC BUILDINGS.

I would also make the same suggestion with reference to

any appropriations which are to be made for insane asylums, or

other public buildings. The practice of making the appropri^

tions in the supply bill in the hurry and confus.ion' of the , closing

hours of the session, is a very objectionable one. They will.be

more likely to receive the consideration and care which they should

have, if brought forward early in the session. " A-t the same time,

in view of the general pecuniary embarrassment, I have to urge

upon you the greatest possible frugality consistent with public

interests.

CONCLUSION.

The importance of your labors, the dignity and responsibility

of your position, are sufficiently attested by the fact that you are

the legislative representatives of nearly five millions of people.

The population and wealth, for which you are to care, far

exceed those of the republic in the days of Washington. This

would be a great and saered trust at any time. It is doubly

so now, when the people are struggling to stem the tide

of corruption and crime, which, originating during the war, has

since so widely deluged the State and nation, as to shake, at times,

the f^ith of the most hopeful. In 'itself the war was a small evil

compared with its resulting demoralization. The light regard for

constitutions and the law, the debased and inflated cftirrency, and

finally, the open trifling with the public faith to which it gave birth,

have wrought more |;iarm to the people than even its mighty sacri-

fice of blood and treasure. Excessive luxury in living sprang from

imaginary wealth, and linked with this came fraud, perjury, forgery

and defalcations, breaches of trust in private* business and among

public servants standing beneath the obligations of official oaths.
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The rapine' and plunder which, for twelve years, desolated the

Southern States, the common treason to official trusts, and frequent

use of public place for private gain, have worked deep injury to the

nation's sense of right. Even now, millions of voters smart at

the conviction: that they have been defrauded of their choice

in a national election, and robbed of the right of suffrage guaran-

teed them by their Constitution and the law. They believe that

the presidency of the republic is held by one not elected to

that office, and without moral title to its powers and its honors.

This belief is shared by a majority of the people. They yield

obedience to an Executive of fact but not of right that they may

save the land from anarchy. They none the less charge this

great crime upon those high officials by whose conspiracy against

the law it was made possible. That these their servants should

have certified falsehood to be the truth gives them deep sense of

wrong. They know that this defiance of the people's will

if it be made a precedent will bring our government to a swift

and certain end. For all these reasons the state of pop

ular , feeling is not what those who love our institutions long

to see it. But, in spite of these discouragements,', there are

g(Jod grounds of hope for the future. A sounder state of

public opinion is surely, though slowly, developing. Necessity

with many, and good inclinations with more, are lead-

ing to rational , living and closer economy of expenditure.

The people demand more faithful service of public officials. The

prison doors are closing ^ehind many of the swindlers who from

the ranks of so-called good society, have sought to make crime

respectable, and we may well believe the day of retribution to those

who falsify and corrupt the ballot-box, is near at hand. The long

dfeepotism of military occupation in the Southern States is a thing

of the past. As the chosen representatives of the people, you are

now called upon to take your stand in the unending conflict

between right and wrong. I need not remind you that the State
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of New Tork has behind it a long and honorable history. It

has stood foremost in every effort to elevate the people, to purify

the public service, and to preserve unstained the institutions of our

country. It is given to you, in the discharge of your high duties,

to devote again the voice of the State to the c^use of public moral-

ity and official virtue. I do not doubt that you will bring to this

great work your best energy and most enlightened efforts, and to

that end I earnestly bespeak for you the guidance "and inspiration

of the Divine Being with whom alone dwells perfect wisdom.

L. ROBINSON".
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GOVERNOR ROBINSON.
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Papers of that Year.

Dismissal of Charges Against Hon. Francis O. Mason, County

Judge of Ontario Countt.

STATE OF FEW TOUK:
Executive Chamber, )

Albany, Nmemher 10, 1877. \

Hon. Samuel A. Foot, Geneva, N. Y. :

Dear Sir.— Early in July last the Governor received the

charges preferred by you against the Hon. Francis O. Mason,

County Judge of Ontario County. They were placed on file,

and Judge Mason requested to make his answer to them on or

before the twentieth of last month. At the date fixed, a sworn

answer, accompanied by several documentary proofs, including

an ofiicial statement from the District Attorney of Ontario

County, was received at the Executive Chamber, and place.d

on file for consideration. Immediately thereafter, and before

the papers in the case were taken up at all, the riots of July and

August broke out, and imposed so much extraordinary labor

upon the Executive Department that all other business was

necessarily deferred. This fact, and the great accumulation of

business which went over in consequence, will explain the delay

in action upon the charges.
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Having carefully considered the statements made by yourself

and those contained in the answer of Judge Mason and accom-

panying proofs, the Governor desires me to say that in his opinion

the matters charged do not constitute such a case of official

malfeasance as would justify affirmative action on his part.

Whatever might be said of the seeming irregularity of the

understanding between the District Attorney and the County

Judge, that an assumption might be made by the latter officer

that all indictments triable by the Sessions had been ordered

there by the Oyer and Terminer, it is yet manifest that such an

understanding existed between the officials, and that if either

were at fault in the matter of the particular indictment mentioned

in your charges, it was the District Attorney and not the County

Judge. This being so, and no proof appearing of the intentional

violation of the law or official duty, the other matters set forth

in your charges concern questions of professional propriety rather

than those of official misconduct, and are, therefore, not proper

subjects upon which to predicate Executive interference with a

judicial officer.

By direction of the Governor I transmit a duplicate of this

letter to Judge Mason.

I am sir, with much respect.

Your obedient servant.

D. C. ROBINSON,
' Prwate Secretary.

STATE OF NEW YORK

:

Executive Chamber, )

Albany, November 10, 1877.

)

Hon. Feanois O. Mason, Covmby Judge, Geneva, N. T.

Deae Sie.— I inclose herewith a duplicate of a letter this day

addressed to Hon. Samuel A. Foot, It embodies, as you will see,
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the Governor's decision in regard to the charges preferred by

that gentleman against yourself. The explanation given in the

letter of the delay in the disposition of the case, will, of course,

obviate the necessity of a further explanation to yourself. The

Governor would have been glad to have reached an earlier con-

clusion, but the condition of official business absolutely forbade it.

Yours respectfully.

D. C. EOBINSON.

Private Secretary.

PftOOLAMATTON, WiTHDEAWtNG ReWAED FOE AeEEST AND CON-

VICTION OF Peesons Guilty of Violence Against Eaileoads.

PEOCLAMATION.

By Lucius Robinson, Goveenoe.

Whereas, on the twenty-fifth day of July last I issued a proc-

lamation offering a reward of five hundred dollars for the arrest

and conviction of any person who should be guilty of a violation

of the statute (chapter 261, Laws of 1877), prescribing the

penalties which should be inflicted for certain crimes of violence

against railroad tracks and trains ; and

Whereas, the immediate object of the said proclamation has

been fully accomplished, and the whole matter will be referred

to the Legislature now about to convene, I do therefore withdraw

the offer of the aforesaid reward from and after the date hereof.

Given under my hand and the privy seal of the State, at the

Capitol, in the city of Albany, this twentieth day of

[l. S.J December, in the year of our Lord one thousand eight

hundred and seventy-seven.

L. EOBINSON.
By the Governor

:

D. C. Eobinson,

Pri/oate Secretary.
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PAPERS OF 1878.

Oedee Eemoving Geoege W. Moeton feom the Office of

COMMISSIONEE OF ExCISE IN THE CiTT OF NeW YoEK.

STATE OF NEW YORK

:

Executive Ohambee, )

Albany, January 31, 1878.

)

In the Mattee of Chaegbs Against Geoege W. Moeton,

COMMISSIONEE OF ExCISE IN THE CiTY OF NeW YoEE.

Charges having been presented to me alleging malfeasance and

negligence in office on the part of the. Board of the Commis-

sioners of Excise in the, city of New York, and Owen Murphy,

one of the said Commissioners, having absconded from the State,

and Jacob M. Patterson, another of said Commissioners, having

resigned, a copy of said charges was duly served upon George W.

Morton, the other Commissioner, and an opportunity given to

him to be heard, and the said George W. Morton, in person and

by counsel, having appeared and been heard before me in reference

to the said charges; after due examination of the said charges,

and the answer made thereto by the said George W. Morton,

and the statements and arguments in his behalf, I find that the

charge of negligence in the performance of his said office is well

founded, and I have, therefore, in pursuance of the statute in

snch case made and provided, removed, and do hereby remove

the said George W". Morton from his said office of Commissioner

of Excise in the city of New York.
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Given under my hand and privy seal of the State, at the city

[l. S.J of Albany, this thirty-first day of January, one thousand

eight hundred and seventy-eight.

L. ROBINSON..
By the Governor

:

David C. Robinson,

Private Secretary.

STATE OF NEW YORK:
Executive Chamber, )

Albany, January 31, 1878.
)

In the Mati'ee of Charges Against George W. Morton,

COMMISSIONBE OF ExCISE IN THE OiTT OF NeW ToEK.

George W. Morton, in person and by counsel, had a hearing

before me on the charges in this matter, and his answer thereto.

The answer denies nearly all of the allegations of the charges

and specifications, except as therein stated and explained. If

the question of removal were to be decided upon all or most of

these allegations, it would, perhaps, be necessary to appoint a

commissioner to take further proofs.

It appeared, however, on the hearing, by the admission of Mr.

Morton, that it has been the practice of the Commissioner of

Excise to take from parties applying for licenses the license fee

in advance, to be returned if the license is afterwards refused
;

that a very large sum of money, to wit, about one hundred

and ten thousand dollars, had thus accumulated in the hand^

of the Commissioners. He alleges that this accumulation has

resulted principally from the great increase in the number of

applications that followed the recent decision of the Court of

Appeals upon the excise laws. It appears that at least fifty

thousand dollars of this money is not now in the hands of
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the Commissioners, but has been embezzled. To that extent

there are no funds out of which the parties who have paid in this

license money can be repaid if licenses be refused them, or from

which the license fees can be turned into the city treasury in

accordance with the statute if the licenses be granted.

I. am not called upon to decide whether these were public

moneys or not. The Commissioners • received them in their

oflBcial capacity, and it is admitted that they are not now in their

hands for restoration to the parties entitled to them, or for pay-

ment into the treasury as the case may be. I regard this as a

sufficient ground for the removal of all the Commissioners if

they were before me. It is so flagrant a negligence of official

duty that it merits the severest condemnation. Only one of the

Commissioners, Mr. Morton, has appeared to meet the charges

preferred. Of the other two, Mr. Murphy has absconded, and

Mr. Patterson has resigned.

The Commissioners chose Mr. Murphy as their treasurer, and

these moneys being in bank, subject to his check as treasurer,

were taken by him and applied to his own use. It is claimed

that by the charter of the city of New York all boards are

authorized to appoint a treasurer, and, therefore, this having

been done in the present case, the treasurer alone should meet

the penalties of his personal defalcation. But the Commis-

sioners of Excise are not a board created by the charter. They

derive their authority and powers from the general excise law

of the State. They have no express authority to appoint a

treasurer. It was, perhaps, natural that they should do so in

conformity with the custom of other boards acting in public

affairs of the city, but that action did not relieve them of their

joint liability. However hard the case may seem upon the other

commissioners, I do not feel justified in relieving them on this

plea from responsibility for the present scandalous condition of
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things in their department. It is true that no proof was pre-

sented that led me to suppose Mr. Morton had been personally

guilty of intentional wrong-doing. On the contrary, this was not

chai'ged on the part of the prosecution, and what little uncon-

tradicted evidence there was on this point, went to show that he

endeavored in the board to make better provision for the security

of the license moneys, and was overruled in his effort by his two

colleagues. Nevertheless he remained a member of the board

while all these irregularities were going on, whereby thousands

of people were deceived, led into difficulty and subjected to great

injustice and wrong. I find it my duty, therefore, to remove him

from his office on the ground of negligence in the discharge of

its duties, and have made an official order to that effect.

L. ROBINSON.

\

Veto Senate Bill, not Peinted, to Conmem Official Acts of

John L. Smith and Maetin W. Noble, as Commissionees of

Excise in the Town of Bath, Steuben County.

STATE OF NEW YORK

:

Executive Chambee,

Albany, February 15, 1878.

To the Senate

:

*

I return, without approval, Senate bill, not printed, entitled

" An act to legalize and confirm the official acts of John L.

Smith and Martin W. Noble, as Commissioners of Excise of the

town of Bath, in the county of Steuben, and to enable them to

qualify as such Commissioners."

This bill seeks to legalize the acts of certain Excise Commis-

sioners in the town of Bath, elected in the spring of 1877, who

failed to file the bond required by law and take their official

oath for many months after their election. It further authorizes
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them, withi'n twenty dajs after the passage of this act, to take and

file the oath, and execute and file the bond required by law.

At least two objections to the bill suggest themselves at first

sight. It is an example of the worst class of special legislation,

and it is, moreover, of doubtful constitutionality. Its object is

to continue in office Commissioners who have failed to qualify

according to law. Chapter 444, of the Laws of 1874, provides

that the Excise Commissioners shall execute a bond as therein

specified, but does not fix any time within which it must be

filed. The Revised Statutes provide that in such cases the bond

must be filed within fifteen days after the officer shall be notified

of his election or appointinent, or within fifteen days after the

commencement of his term of office, in default of which the office

shall be deemed vacant. The law of 1874 provides the manner

in which all vacancies in the office of Excise Commissioners shall

be filled. This bill is, therefore, an attempt by the Legislature

to elect local officers instead of leaving the vacancies to be filled

in the usual manner. Upon the second point it may be said

that, conceding these offices to be vacant, the Legislature derives

its power to fill them from section two, article ten, of the Consti-

tution, which provides that all such officers shall be " elected by

the people, or appointed, as the Legislature may direct."

By the law of 1874, the Legislature have directed how vacan-

cies in these offices shall be filled, and they have been filled at

an election held in accordance with the statute. It seems to me

that the Legislature have already exercised the power of direc-

tion contemplated by the Constitution, and it is, to say the least,

extremely doubtful whether they have the power now to recall

the action taken under the statutes of 1874 and exercise a special

power of appointment. The officers just elected are not the

same persons sought to be appointed by this bill, and the present
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bill, if it be approved, will simply plunge the excise matters of

the village of Bath into needless confusion and litigation.

L. EOBINSON.

Letter Teansmttting to Hon. John F. Smyth, Superintendent

OF THE Insurance Department, Copy of Charges Preferred

Against Him.

STATE OF NEW YOEK:
Executive Chamber, )

Albany, Februa/ry 20, 1878.

)

John F. Smyth, Superintendent of the Insv/rance Department

:

Sir.— The Governor has received from the Comptroller charges

of official misconduct against you, of which charges the within

are copies. The Governor will give you an opportunity to be

heard upon the charges on Thursday, the twenty-first instant,

at ten o'clock in the forenoon, if you desire it.

Yours respectfully.

D. C. EOBINSON,

Prwate Secretary.

Message Transmitting to the Senate Charges Against Hon.

John F. Smyth, Superintendent of the Insurance Depart-

ment.
STATE OF NEW YOEK:

Executive Chamber,

Albany, February 21, 1878

To the Senate

:

}

I perform an unpleasant bat imperative duty in transmitting

to the Senate the accompanying charges of official misconduct

on the part of Mr. John F. Smyth, Superintendent of the

Insurance Department.
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The charges are made by the Comptroller, and are based upon

facts stated in a report made by him to the Assembly, in answer

to a resolution of that body, a duplicate of which report is

annexed to, and forms a part of, the charges transmitted herewith.

The Insurance Department was established, ostensibly at least,

for the protection of policyholders, stockholders, and the public

generally, against any improper or unlawful conduct on the part

of the insurance companies. "Within a few years past the Legis-

lature has found it necessary to guard, by stringent enactments,

against abuses on the part of the Superintendent of the Depart-

ment. By chapter 593, Laws .of 1873, cited in the charges,

appropriate and stringent provisions were made for this purpose,

forbidding the payment, or presentation for payment, of any bill

for services in examinations by any attorney or appraiser of the

Insurance Department until the same had been approved by the

Superintendent and audited by the Comptroller, and declaring

that any party violating this provision should be deemed guilty

of a misdemeanor. Under this statute the affairs of the Depart,

ment were conducted until the present Superintendent entered

upon the duties of his office. Finding these provisions not in

accordance with his views, he made an effort to have them

changed by the Legislature. Failing in that, he seems to have

gone on in open and flagrant defiance of them. By reference

to the Comptroller's report, it will be seen that a certain class

of charges, aggregating about nine thousand dollars, have been

submitted to, and audited by, the Comptroller, whilst in the

case of numerous companies other large and grossly improper

charges, amounting to over sixty-four thousand dollars, have

been presented and approved, or paid without approval, but

with the sanction of the Superintendent, without having been

audited or presented to the Comptroller for audit, as required

by the statute.
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I am informed that the material facts supporting these charges

have been substantially admitted by the Superintendent before

a committee of the Senate. In each of the cases specified the

Superintendent, under the statute referred to, was guilty ot]^a

misdemeanor. If this contempt of legislative control is to be

suffered, there is no department of the State government which*

may not likewise rebel against the law. The imposition of

statutory restraints and penalties will be worse than useless.

The same practice which has taken over sixty thousand dollars

from the insurance companies, without warrant of law, will justify

any drafts which a despotic or corrupt Superintendent and his

favorites may choose to make, and a system of official brigandage

will thus be crystalized within the government. Every dollar of

the sums set forth in these charges was lawlessly abstracted from

moneys held in trust. The Superintendent, his attorneys and

appraisers, could get no title to it except by the law. Defying

this, they had no better claim than strangers. The offense is

aggravated as that of the head of a State department, who has

sanctioned the pillage of the funds committed to his care. It

seems to me that his continuance in office, under such circum-

stances, would bring contempt upon the law and upon the

Legislature.

I therefore recommend the removal of the said John F. Smyth

from the office of Superintendent of the Insurance Department.

L. ROBINSON.
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Veto, Senate Bill No. 124, in Relation to Code of Civil

Peocedueb.

STATE OF NEW YORK:
Executivb Chambee,

Albany, March 14, 1878

To the Senate

:

.1

I return, without approval. Senate bill No. 124, entitled, " An

act supplemental to the Code of Civil Procedure."

The Constitution of 1846 provided for the appointment of

three Commissioners, whose duty it should be " to reduce into a

written and systematic Code the whole body of the law of this

State, or so much and such parts thereof as to the said Commis-

sioners shall seem practicable and expedient, and the said Com-

missioners shall specif)' such alterations and amendments therein

as they shall deem proper, and they shall at all times make

reports of their proceedings to the Legislature, when called upon

to do so; and the Legislature shall pass laws regulating the

tenure of otEce, the filling of vacancies therein, and the com-

pensation of said Commissioners; and shall also provide for the

publication of the said Code, prior to its being presented to the

Legislature for adoption." It in like manner directed that the

Legislature, at its first session after the adoption of that Con-

stitution, should provide for the appointment of three Commis-

sioners to "revise, reform, simplify and abridge the rules and

practice, pleadings, forms and proceedings of the courts of record

of this State, and to report thereon to the Legislature, subject to

their adoption and modification from time to time." In obedi-

ence to these requirements of the Constitution, the Legislature,

on the 8th day of April, 1847, passed an act by which Reuben

H. Walworth, Alvah Worden and John A. Collier, were appointed

Commissioners, to be styled " Commissioners of the Code," to

perform the duties specified in the seventeenth section of the first
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article. By the same statute, Arphaxed Loomis, Nicholas

Hill, Jr., and David Graham were appointed Commissioners, to

be styled " Commissioners of Practice and Pleadings," in accord-

ance with the provision of the twenty-fourth section of the sixjjh

article, to perform the duties in that article specified. These

Commissioners, and their successors appointed according to law,

addressed themselves to their task with zeal and ability. In 1848

the Commissioners of Practice and Pleadings reported a partial

Code, which, on the twelfth of April in that year, was enacted

by the Legislature as chapter 379 of the Laws of 1848. The

same Commissioners reported, in 1849, completed Codes of Civil

and Criminal Procedure. By chapter 438, of the Laws of that

year, the Code of Civil Procedure, as amended, constituting in

all an act of less than a hundred pages, was established. With

some subsequent amendments, this one statute has constituted the

main body of our civil practice from that day to this. The

Commissioners of the' Code, appointed in pursuance of the

seventeenth section of article first, completed and submitted, at

different times, Codes of the Common and Statute Law, in accord-

ance with the provisions of the Constitution, but their work has

never been adopted, or considered by the Legislature, although

the intent of the Constitution that such a Code should be enacted

is apparent. On one or two occasions, action in regard to them

has been urged upon the Legislature by the Executive, but no

earnest steps, looking to their enactment, have ever been taken.

The great aim of the Constitution of 1846 was to secure a

symmetric system of jurisprudence, including a Code of Political,

Criminal and Civil Law. The adoption of the original Code of

Procedure was a partial accomplishment of this constitutional

purpose, so far as the practice law of the State was concerned.

The intent of the seventeenth section of the first article has

never yet been fulfilled. Realizing this defect in the law, the
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Legislature, on the 2d of March, 1870, passed an act authorizing

certain Commissioners to " revise, simplify, arrange and consoli-

date all statutes of the State of New York, general and perma-

nent in their nature." And in performing this duty " to bring

together all statutes, and parts of statutes, which, from similarity

of subject, ought to be brought together, omitting redundant or

obsolete enactments, and making such alterations as may be

necessary to reconcile the contradictions, supply the omissions and

amend the imperfections of the original text." No fair man

doubts that the aim of this act was to revise the existing general

acts, and not in any way to change our settled system of legal

practice. But instead of applying themselves to this needed

revision of our scattered and confused statutes, the Commission

turned its back upon its duty, and set about an entire upheaval

of our legal procedure. In 18T6 they submitted the first install-

ment of their proposed work in the shape of a substitute for part

of our practice law, consisting of 1,496 sections. This the Legis-

lature of that year enacted. It was not, however, allowed to

take eflPect until September, 187Y. The present bill, of 1,824:

sections, is the remainder of the proposed substitute. I had

hoped that in the event of the enactment of this supplemental

report of the revisers I might find in it advantages so far out-

weighing its demerits that I might conscientiously approve it.

I regret to say that my convictions forbid this. The bill contains

so many and grave defects that I should fail of my duty if I

consented to its enactment.

My first objection is, that it was never constitutionally passed.

The journal of the Senate shows that its reading was dispensed

with, on motion in that house. Section fifteen, of article three

of the Constitution, provides that " no bill shall be passed unless

by the assent of a majority of all the members elected to each

branch of the Legislature, and the question upon the final
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passage shall be taken immediately upon its last reading, and

the yeas and nays entered on the journal." This section mani-

festly contemplates a reading, and under its provisions no valid

vote could be taken on this bill until after it had been read.

The " last reading " of a bill is not, and never has been, by

usage, since the adoption of the Constitution, a reading by a title

only. I know no competent authority which holds that the

Constitution does not intend an actual reading of every bill

before its passage.

Croswell's Manual, at ^age 21, well expresses the general

understanding of the Constitution in the use of the following

language: "Bills have sometimes, by unanimous consent, been

read a third time by their titles— for instance, as the Code of

Procedure, and occasionally bills of less dimensions, such as city

and village charters. But this mode of reading bills a third time

has never grown into a practice ; and because it is, confessedly,

in direct and clear contravention of the spirit and letter of the

organic law." Even if it be claimed that the constitutional

mandate is directory only, it does not relieve the Legislature

from the obligation to obey an explicit requirement of that

instrument. Were I to sign this bill, I should but open the

door to interminable controversy over the law which is itself to

regulate all litigation. The entire practice of the St>ate might

be thrown into confusion and uncertainty. The constitutional

objection as to its reading might be easily obviated by its return

for correction in that respect, but the broad fact remains that

this bill, the most important act of the entire session, a bill wliich

touches the person, the property, the rights and the liberty of

every citizen of the State, which, more nearly than any other

possible enactment, concerns the welfare and prosperity of our

people, has been passed through both houses of the Legislature,

without a reading, in less time than it would require to read

2
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twenty of its 1,824 sections. Probably not more than two or

three members of the Legislature have read a tenth part of its

contents, and, therefore, the assertion is warranted that the bill

has in no sense received the intelligent approval of either house.

I am aware of the very great importunity with vi^hich this act

has been urged upon the Legislature; and one strong argument

in its favor has been that thirteen chapters had already been

adopted, and that great harm would result unless the completion

of the system was secured by the adoption of the present act.

How utterly unfounded this pretense is cannot be better shown

than by a quotation from the report of the Commissioners to

Revise the Statutes, transmitted to the Legislature January, 18T6,

with the first thirteen chapters. That report contains the following

language

:

" It is provided by Laws of 1873, chapter 467, section two, that

when the Commissioners to Revise the Statutes shall have com-

pleted one or more distinct parts or portions of their work, which

may, in their opinion, be conveniently enacted into laws, before

the completion of the entire work, they may submit the same

to the Legislature, in print, with the appropriate repealing,

supplemental, or temporary acts, also in print

!

" Pursuant to that provision, the Commissioners to Revise the

Statutes, herewith submit to the Legislature, in print, and in

the form of a bill, consisting of thirteen chapters, containing

1,495 sections, several distinct portions of their work, which may, :

in their opinion, be conveniently and advantageously enacted JH

together into one law, before the completion of the entire

revision."

A further argument against the bill in my judgment is, that

of the petitions and suggestions gathered in its favor, scarce a

single one fails to qualify its approval by the suggestion that

considerable amendments are necessary. All discussions of this
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act admit that, if passed, it must be at once largely amended.

It is a serious consideration in regard to it, that its passage is

simply the prelude to its material alteration. When the report

of the revisers was first submitted to the last Senate, the Judiciary

Committee saw its imperfections, but believed their correction

was feasible. With zeal, ability and industry, they labored to

attain this end, and in the scanty time snatched from senatorial

duties, tliey made nearly three hundred amendments to the bill

as reported by the Revisers. No better commentary on the

errors of the report could be made. But the opportunities of

the Senate committee were totally inadequate to the proper

performance of this great labor. The hundreds of amendments

which they made alone saved the bill from uttisr condemnation.

They were not able to put it in any shape fit for adoption, and

it is not in such shape now.

As particular objections I note:

Section 1501 provides that "an action of ejectment may be

maintained by the grantee, his heir, or devisee, in his own name,

although at the time of the conveyance undei- which he claims

the property conveyed was held adversely to the grantor."

This section is intended to dispose of the last remnants of the

law of champerty, a principle which antedates by centuries the

foundation of our governmept. Under this sweeping section

all the gross evils which are now restrained by the Revised

Statutes will be let loose upon the community. It is already a

favorite plan of blackmail in large cities to take a deed of real

estate to which the grantor has not the shadow of a claim, and

on that pretended title to commence an action against the legal

owner, file notice of its pendency, and then make ofi'er of settle-

ment at a less figure than it would cost the unfortunate owner

to obtain a legal opinion as to his title or to dismiss the complaint.

If the property concerned be very valuable, as is generally the
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case, great pecuniary loss often results from these speculative

actions by irresponsible swindlers. The enactment of this section

gives to the grantee the beneiit of an act which the Revised

Statutes declare to be a misdemeanor. The State is then left

in tlie anomalous position of declaring to this grantee, " Your

purchase from a party out of possession is a crime in the eye

of the law, yet that same law will assist you to reap the benefits

of the crime it condemns." It is plain that this section opens

the door to a surreptitious assault on the title of every real

estate owner, great or small.

Again, sections 1690-1736, make extended and particular

provision for what is called "an action to recover a chattel."

This is a long and clumsy substitute for the common law action

of replevin and the action known for many years as the " action

to recover the possession of personal property." Section 3307'

declares that " personal property " includes " money, goods,

chattels, things in action and evidences of debt." It is apparent,

therefore, that this new action to recover a chattel is far less

comprehensive than the action of the old law. If this be, as

its language imports, so great a curtailment of the action of

replevin, it is a grave defect of the present bill. The Eevised

Statutes clearly recognize the distinction between goods and

chattels, and the result of this unwise and unnecessary limitation

of an every day action will be great litigation and inconvenience.

Aside from the general objections to the restriction of the

action itself, the proceedings prescribed in it are in several

cases far inferior to those of the statute it is intended to

supplant.

The third subdivision of section 2895 provides that " an order

of arrest may be granted in an action brought to recover

damages for an injury to property other than the wrongful

taking, detention or conversion of personal property." Sub-
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division 10 of section 3307 declares that " an ' injury to property '

is an actionable act whereby the estate of another is lessened

other than a personal injury or a breach of contract." A fair

construction of tliese two clumsy sections would render ^very

party liable to arrest who, had committed "an actionablei act

whereby the estate of another was lessened." It does not seem

to me that the liberty of citizens should be put in danger by

the errors and complications of such a statute as this. Many

acts may readily be imagined which are actionable and lessen

the estate of others, and yet furnish no sufficient reason for the

incarceration of the person who commits them. More than all,

the fixing of an unyielding definition to the words "injury to

property " seems likely to lead to much confusion and hardship.

Very grave questions arise on the chapter in regai-d to the

powers of Surrogates. The bill proposes to confer upon the

Surrogates nearly all the equitable powers which, from a remote .

period, have been exclusively vested in the Chancellor, and

subsequently in the Justices of the Supreme Court. I cannot

believe that such fundamental legislation should be thus hastily

adopted. It is a recognized fact that the Surrogates of the

various counties of the State are not generally chosen with the

same care, nor expected to possess the same high qualifica;tions,

as Justices of the Supreme Court. They receive less compensa-

tion, are not expected to devote themselves exclusively to their

duties, and exercise a jurisdiction of far less scope. To cast

upon them, in a moment, all the great powers of the^ Supreme

Court in regard to this most complicated and abstruse branch

of the law, seems to me extremely unwise, and if not directly

athwart the letter of the Constitution, plainly contrary to its

general intent.

Again, the chapter on summary proceedings to recover pos-

session of land substantially destroys that useful and inexpensive
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metliod of obtaining possession. It cannot fail to greatly aggra-

vate the delay and difficulty of repossession on the part of

landlords, and in the end increase the expense and hardship

to the tenant. A careful comparison of the old and the new

law* by the members of the Legislature will, I think, convince

them of the unwisdom of the provisions of this branch of

the bill.

A general comment to be made upon the whole act is that,

while professing to be a code of procedure, and to deal only

with the maintenance of rights, it constantly oversteps its pro-

posed limits, and deals with the law of rights itself. There

are many striking instances of this. My attention has been

attracted particularly by the contents of sections 1907 and 1908,

because I believe if the bill had been read these sections would

not have been left in their present form. They are intended

as an enlargement of the " Civil Damage Act," so called, in

chapter 646 of the Laws of 1873. The first section of that act

contains the following language

:

" Every husband, wife, child, parent, guardian, employer or

other person, who shall be injured in person or property, or

means of support by any intoxicated persbn, or in consequence

of the intoxication, habitual or otherwise, of any person shall

have a right of action in his or her name against any persons

who shall by selling or giving away intoxicating liquors, caused

the intoxication in whole or in part of such person or persons."

Section 1907 of this act commences as follows: "Any person

may maintain an action to recover damages for a personal injury,

an injury to property, the breach of a contract or the diminution

of his or her means of support, arising in consequence of the

drunkenness, habitual or otherwise, of another against the person

who caused the drunkenness wholly or partly, by giving or

selling to the drunken person intoxicating liquor; and also
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against the owner of the premises where the liquor was given

or sold if he leased them to the giver or seller, or permitted

the latter to occupy them knowing that intoxicating liquors

were to he sold therein." To the former causes of action ^is

section adds the right to recover damages for a " breach* of

contract " arising from the intoxication referred to. Who shall

determine what is a breach of contract within the purview of

this section ? By what principle can any court determine

that such a breach of contract arose in consequence of the

drunkenness, habitual or otherwise, of the intoxicated party.

The power of great injustice is hidden in this section, if it be

ever enforced, and it may be enforced by imprisonment, against

the most innocent party, under the provision of section 2895

of this act. The re-enactment and enlargement of this law in

this arbitrary form is a step which I do not believe the Legislature

intended to take. Whether this addition to the law, imposing,

as it does, enormous liabilities, is wise or not, this statute is

certainly no place for it. The Legislature ought not to, and

would not, enact it without discussion or consideration, and the

fact that it has been inserted in the present act, and passed

without discussion or mention, is an indication that the Legislature

do not understand the contents of the bill.

Another illustration of this same evil is foimd in the virtual

repeal of chapter thirty-three of the Laws of the present session,

passed February 25, 1878, by which the Legislature materially

amended the law for the protection of female employes in the

city of New York, designing to extend over this class a larger

legal protection. Yet the present act (section 3221) abrogates

this statute, and restores the scanty provision of the previous

law on the subject. I cannot believe that it was the design of

the present Legislature to repeal its own act scarcely a fortnight

after its passage. Yet that is the clear effect of this section.
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And the serious question left to our consideration is, whether

there may not be yet more sweeping provisions of the general

law hidden in this voluminous bill, since the most cursory perusal

develops so much that is mischievous.

Section 3253 provides that "in an action brought to foreclose

a mortgage upon real property, or for tlie partition of real

property, or in a difficult and extraordinary case where a defense

has been interposed in any action, the court may also in its

discretion award to any party a further sum, as follows

:

" 1. In an action to foreclose a mortgage, a sum not exceed-

ing two and a half per centum upon the sum due, or claimed

to be due, upon the mortgage.

"2. In any other ease specified in this section a sum not

exceeding five per centum upon the sum recovered or claimed,

or value of the subject-matter involved."

This was at one time section 309 of the old practice, and

authorizes an allowance limited only by two and a half per cent

in the first ease, and by five per cent in the second, of the

amount of the recovery or claim, in the discretion of the court.

This was the rule until n-ecently. So gross had become the abuses

under this section, however, that the Legislature, in 1876, interfered

and put a limit to the power of the court in this respect. By chap-

ter 431 of the Laws of 1876, the amount of this discretionary

allowance, under the first clause of the section, could not exceed

two hundred dollars, and under the second could not exceed two

thousand dollars. In view of the very great scandals which led to

the repealing law of 1876, and the almost constant abuse of the

power of allowance in the larger cities, it seems extremely

unwise to return to an evil of which we are barely rid. The

right of discretionary allowance is a dangerous one to vest in

the hands of any tribunal, and now that the amounts in litiga-

tion frequently reach many millions in a single case, the power
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of giving a five per cent toll to any party may easily become

the means of great injustice and abnse. Again, section 3288

of the present bill provides that " the fees of a referee appointed to

sell real property, pursuant to a judgment in an action, must^be

fixed by the court at such a sum as it deems a reasonable com-

pensfition for his services, not exceeding two hundred and fifty dol-

lars." The Legislature of 1876 also deemed this subject worthy of

their attention, and, by the same chapter above mentioned, limited

the total fees in such cases to fifty dollars. I do not know of

any reason for extending this limit, while there are many valid

ones against it. I know of no petition or request for it. There

would seem to be no call for advancing the pay of referees

five hundred per cent at this particular time. .The plunder

of mortgage debtors for this miuisterial class of services had

become a great evil when it was stopped by "the act of 1876.

It may be claimed that the court has power to prevent exorbitant

charges, but that is a power which the court had in the worst

days of reference extravagance and favoritism. The ordinary

service of sheriffs and referees, in these matters, exhausts but

an hour or two, and tlie old limit of fifty dollars is abundantly

liberal. There is more reason to reduce it fifty per cent than

to raise it five hundred.

Section 2563 is as follows :
" In addition to the sum specified

in the last three sections, the Surrogate, upon rendering a decree

in a contested cause, may, in his discretion, allow to a party,

and include in that party's costs, a sum consisting of a percentage

upon the amount or value of the estate or fund in controversy,

but the entire percentage allowed to all parties cannot exceed

the percentage which can be allowed to a party in an action in

the Supreme Court." This is a new and thoroughly mischievous

provision. It gives to every Surrogate, in his discretion, the

power of shaving an estate to the extent of five per cent.
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and dividing the proceeds at will, if there has been a contest

over its administration. The power thus granted in the large

cities will be enormous. At the present time two contested

will cases are pending in the city of New York, in each of

which the estate in question is said to exceed sixty millions of

dollars. Is it possible that the Legislature intend to risk in

the Surrogate the power to take from each of those estates

three millions of dollars, and distribute it at his will among

the parties to the suit ? Yet that very power is given by this

section. It will be said that such allowances would never be

made, but it is not wise, in my judgment, to confer upon any

judicial officer powers which will set before him a continual

temptation. The provision will, moreover, serve to inspire far

more numerous litigations over the estates of dead men. As

a general comment upon the four sections last quoted, it may

be said that the entire tendency of this portion of the act is

to restore the vicious practice of large allowance by courts to

attorneys, a practice which the people have recently and sternly

rebuked, to which they are strongly and properly opposed, and

a revival of which they are not disposed to tolerate. The entire

system of discretionary allowances is wrong in principle, and

ought to be abolished. It is of itself a sufficient argument for

the refusal to enact any bill, that one of its leading features

is the revival and aggravation of this practice. It tends to

bring judges, courts and lawyers into bad odor and disrepute.

It is not possible to keep it free from great evils, especially

where, as in this act, no substantial limit is set to its operation.

The spirit of our law is thoroughly opposed to giving a court

power to impose' arbitrary penalties upon suitors who seek its

protection in good faith. The law is free to every citizen in

theory, and should be so in fact.

Another line of objection to the whole bill lies in the frivolous
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changes of expression where no change of meaning is desired

or intended. Why this course should have been taken is beyond

the comprehension of ordinary minds. The language of the

former practice law has been the subject of repeated constructiog,

and it has now, for nearly every section, a judicial interpretation.

Unless some change of intent is sought, it is worse than folly

to tamper with its words. Illustrations of this assertion might

be adduced almost without limit, to show the unwisdom of

most of these mere verbal changes. It is enough to say that

of the hundreds of sections copied in substance from the old

law, very few are unchanged in form. The revisers state that

it was not ~ designed to change the meaning by snch modifi-

cations of the expression, but the most sanguine can hardly

expect the courts to hold systematically that the Legislature

changing words had no design to affect the purport of tlie law.

This unnecessary mutilation only renders it more certain that

the effect of this bill would be to originate a library' of practice

reports and books to which even our present possessions in

that line would bear no comparison.

I might go on indefinitely in the citation of errors, incon-

gruities and evils such as- these. The act is full of them, but

neither my time nor the limits of such a message as the present

permit further detail.

The Code of Procedure of 1848 and 1849, although in itself

a model of clearness and accuracy, was fixed in meaning and

established in use only at enormous expense to the people of

the State. At the cost of many millions of dollars, at the

expense of many- substantial rights, it had become imbedded

in the jurisprudence of the State. It was understood by the

courts, comprehended by the lawyers, checked by the restrictions

experience had placed aronnd it, and afforded prompt and certain

redress for civil wrongs. Its rules, contained in a statute of less
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than five hundred sections, with some well understood pro-

visions of the Revised Statutes, had, up to the time of its partial

repeal in August last, fully covered the needs of our legal

practice. It is now proposed by this bill, in addition to the one

which has preceded it, to overturn this entire system, supplant

a practice which we do know by another of 3,300 sections,

and 1,200 pages which we do not know, and plunge the whole

operation of the civil law, the entire subject of the redress of

grievances, into utter chaos. The constructions which have

obtained for thirty years are to be uprooted. Laws of personal

rights are to be injected into the rules of practice. The salutary

checks which have been put upon the expenses of litigation

are to be thrown off, and the staggering business of the State

is to be laid under heavy contribution to interpret at enormous

expense a new and unwieldy system of practice law. To this

outrage upon the people of the State, I cannot consent to be a

party. The law of remedies bears most heavily upon the debtor

class in every community. Upon them at last falls the burden

of costs and -fees, allowances and disbursements. First or last,

all the expenses of litigation are borne by them. It would be

unjust, even in a time of great prosperity, to ask them to pay

the great expense of putting a judicial construction on such

an act as this. To ask them to do it now would be simply

suicidal. If our practice needs correction, it is in the line of

making the enforcement of private rights and private contracts

less onerous to the obligors. It is surely neither wise nor just

to put upon them the incubus of such a monster as this. I

most earnestly urge the Legislature to take heed to the import-

ance of this matter. I know that this commission and its folly

have cost the people of this State two hundred thousand dollars

in money, and that although limited to three years it has con-

sumed eight. I concede the truth of all that may be said of
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the injustice of throwing away so large a sum, but it is far

wiser to let it go than to add to its loss the greater misery of

endless litigations to determine what our law shall^ be. There

is, in my judgment, but one plain and proper course to takq,

and that is, to repeal the thirteen chapters of the New Code

which took effect on the first of September last, and to re-enact

the Code of Procedure as it then stood. After most careful

reflection, and consultation with the very best minds of the

legal profession, I am sure that I only do my duty in most

respectfully, but earnestly, appealing to the Legislature to take

this course, the only one by which, it seems to me, the direst

evil and confusion can be avoided.

L. EOBINSON.

Veto, Senate Bill No. 74, Amending Revised Statutes in

Relation to Weits of Habeas Coepus and Ceetioeaei.

'state of new YORK:
Executive Chambee, )

Albany March, 19, 1878. \

To the Senate:

I return, without approval, Senate bill No. 74, entitled "An

act to amend section one, article one, title one, chapter ninth

of part third of the Revised Statutes, entitled ' Of the writ of

habeas corpus and certiorari in certain cases.'
"

The rule which prevents persons convicted of an infamous

crime from testifying in courts of justice, is as old as the founda-

tions of our law. It was established in wisdom, and has been

approved by experience. Its theory is, that a person who has

been found guilty of murder, robbery, arson, rape, false swearing

and other atrocious crimes, is not worthy of belief, and that

testimony thus born of infamy should not be heard to contradict

the word of honest men, and that he who had criminally taken
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the life, or the property of one citizen, should not be allowed

to swear away the rights of anotlier. The disqualification of

this law has Jong protected the rights of the innocent from the

perjury of the guilty.

But among the many wise and well settled prescriptions of

our law, swept away by the thirteen chapters of the new Code

of Procedure which went into effect on the first of September

last this disability of the infamous was abrogated. Section 832

of that Code removes the disability and- places the convicts in

all our prisons on the same level with the best men who are

called as witnesses in the courts. Beside the purest of citizens

the worst of felons may now demand that his testimony be

taken in every court of justice. It is not pertinent that I

should discuss this innovation further than to make clear the

faults of the bill herewith returned. Under the section of the

Revised Statutes which this bill proposes to amend, the courts

have no power to take, on habeas corpus from the walls of a

prison, a condemned felon during the term for which he has

been sentenced so that despite the section of the new Code

which I have quoted, the courts have still no power, under the

old statute, to take possession of a convict to secure his evidence.

The present bill removes that disability of the courts. If it be

made a law, every County and Supreme Court Judge, every

judge of any local court of record, may order any or all prison-

ers confined in prison, penitentiary, or jail, under sentence of

death for murder, or arson, under sentence of life imprisonment

.for manslaughter, rape, perjury, robbery or other crime to be

taken from their cells to the remotest limits of the State, and

there be held at pleasure of the court to testify in any trivial

suit between two private parties for their own accommodation.

I believe that this is not only unwise, but extremely wrong. The
prisons and penitentiaries of our State contain over ten thousand
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convicts. At least one-half of these are persons whose liberty

is dangerous. Many hundreds are under life sentences for the

vilest and most brutal crimes. The effort to convey them on

long journeys through all parts of the State, will jnevitably

lead to many escapes, and will endanger the lives of those who

have them in charge, or such as may assist them. Yet, by the

terms of this bill, whenever an apparent case is made, the

court is bound to order such a bringing of the
,
felon, as a

witness. It may take the murderer from liis cell the day before

his execution. It may call any number of convicts from our

prisons at once. It may subject the officers of our penal insti-

tutions to all the dangers of escapes, revolts, conflicts between

convict and keeper, not within the secure walls of a prison, but

in public places, highways and conveyances. At the best, and

even if this danger be avoided, the bringing of the vilest felons

from their prison cells, into court and on to the witness stand,

and returning them again from the witness stand to the pi-ison

cell, cannot be regarded otherwise than as a pollution of the

very temples of justice.

I cannot imagine any necessity for such an extraordinary

innovation. I have never known the due administration of justice

to be impeded for the want of testimony from the prisons and

penitentiaries. It is true that there are some persons in prison

who ought not to be there, and who are not utterly vile and

unworthy. In all such cases, where their testimony is absolutely

necessary to prevent a failure of justice, the Governor has the

power, and has uniformly exercised it, of granting a pardon

with restoration to citizenship, which enables the witness to

appear upon the stand under more favorable circumstances than

would surround him if he were brought from prison into court

to be taken thence to prison again. In my judgment the effi-

ciency and purity of the administration of justice in our courts
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will be best promoted bj leaving the law in these respects as it

has stood foi* aares.

L. EOBINSON.

\

Yeto, Senate Bill No. 44, To Extend the Time foe Collec-

tion OF Taxes in the City of Hudson.

STATE OF NEW YORK

:

EXECUTITE ChAMBEE,

Albany, March 28, 1878.

To the Senate:

I return, without approval, Senate Bill No. 44, entitled "An

act to provide for extending the time for the collection of taxes

in the city of Hijdson."

This bill authorizes the Common Council of the city of

Hudson to extend the time for the collection of the annual

taxes from the twenty-first day of January of the present

year until the first day of July next. It further provides

that all interest or percentage that may have accrued on said

taxes up to the said first day of July is remitted. In my
judgment this provision is both unwise and unjust. Those per-

sons who have in good faith paid their taxes already must

lose the use of their money, while under the provisions of this

bill those who are dilatory are excused from the payment of

interest and all percentage. The Legislature thereby puts a

premium upon tardiness and substantially ofiers a consideration

for delay in payment.

Besides this it seems to me a very grave question whether

the remission of the interest and percentages is constitutional.

The accrued interest is a debt due and owing by the tax-payer,

and it is the property of the city of Hudson. It is certainly

unfair for the Legislature to give this accrued interest to the

delinquent tax-payers to the injury of those who have been

punctual.
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Again, no provision is made for the filing of further securitj'

by the treasurer, and this extension of time will probably operate

to discharge his sureties.

A further objection is that this bill provides that nothing in it

contained shall be construed as extending the time in which the

city treasurer is required to pay to and settle with the county

treasurer, a provision out of which much controversy is likely to

arise, in the event that the city- treasurer does not receive a suifi-

cient amount of taxes to make the settlement with the county

treasurer within the time prescribed by law.

L. EOBINSON.

Letter Transmitting to Hon. A. P. Smith, Countt Judge or

Cortland County, Charges Preferred Against Him.

STATE OF NEW YOEK

:

Executive Chamber, )

Albany, N. Y., April 1, 1878. \

Hon. A. P. Smith, Cowniy Judge, Cortland County, N. Y.

:

Sir.— Charges have been presented to me of which the fol-

lowing are copies. They are of such serious import that it

appears to be my duty to transmit them to the Senate. If you

desire to be heard, or to make any denial or explanation of

the charges, you will have an opportunity of doing so at the

Executive Chamber, in the city of Albany, on Tuesday, the

9th inst., at 10 o'clock, A. m.

L. EOBINSOK
3
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Yeto, Assembly Bill No. 14Y, Eelating to Ceetain Public

Offices m Westchestee County.

STATE OF NEW YORK :

ExECUTIYB ChAMBEE, )

Albany, April 12, 1878. \

To the AssemhVy

:

I return, without approval, Assembly bill No. 147, entitled

"An act in relation to the keeping open of certain public offices

in the county of Westchester."

The Eevised Statutes prescribe the daiys and hours on which

the offices of Clerks and Registers in all the counties of the

State shall be kept open. They expressly except all days which

were then declared to be holidays, and all which should there-

after be so declared. This bill is based upon the assumption

that very many of the days now observed as public holidays

have not been declared such by law for any other purpose than

for the presenting and protesting commercial paper. I do not

think that the statutes upon this subject will bear any such con-

struction. If they will, the proper remedy is to pass a general

act which will be applicable to all the Clerks' offices in the State.

These offices are established not for the benefit and convenience

of the men who hold them, but for the use and convenience of

all people who have business to transact with them. The rule

in regard to them should be the same in all the counties of the

State. If it is not so now, a general act should be passed

making it so. The impropriety of making a special and separate

law for each county is manifest. A few counties have already

obtained such laws. If the practice be not arrested, the mis-

chief will continue until each county in the State shall have a

rule of its own, differing, probably, from that of every other

county.j

L. ROBINSON.
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Yeto, Assembly Bill No. 153, Amending the Revised Statutes

IN Relation to Inspectors of Election.

STATE OF NEW YORK:
Executive Chambee* )

Albany, April 15, 1878.
\

To the Assembly

:

I return, without approval, Assembly Bill No. 153, entitled

" An act to amend section twenty-one, article three, title three,

chapter six, part one of the Revised Statutes.?'

This bill seeks to amend the present statute regulating the

appointment of Inspectors of Election by adding a provision that

the minority Inspector shall be selected from the two persons in

such election district having the highest number of votes for the

office " belonging to the political party opposed on national and

State political issues to the political party to which one or both

of the two persons so elected belong." It further provides that

in each town one of the Poll Clerks shall be selected from the

political party to which the two Inspectors who shall be elected

shall belong and the other Poll Clerk shall be selected from the

political party from which the Inspector who shall be appointed

as aforesaid shall belong.

This act seems to me far less likely to secure an impartial con-

ducting of our elections than the present statute. The provisions

of the Revised Statutes upon this subject have continued in force

without amendment for very many years. It is contrary to the

spirit of our general law to take account in the statutes of

political situations which are subject to continual change, and

are not capable of any designation sufficiently stable for statutory

recognition. Frequently within the period that the present law

has been in force, there have been three, and ^even four, well

defined political parties differing upon national and State

politics. The theory of the ©jfisting statute is that in every
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locality the responsible minority shall be represented upon the

board of Election Inspectors. In one section of the State this

minority may belong to one political faith, elsewhere to any

one of the other three. The present act, however, . contains an

arbitrary mandate compelling the selection of Inspectors from

two political parties only, thus casting upon the Inspectors

elected the burden of deciding which is the political party

opposed to them.

Again, it is conceded that the most efficient and desirable

Inspectors of Election are those whose partisan predilections are

not sufficient to ally them strongly to any political organization.

Their official action is apt to be more strictly impartial than

that of those who are zealous partisans. Tet the present act

debars this entire class from acting as Inspectors of Election, and

requires that all Inspectors shall be partisans.

Of the provision in the bill regulating the appointment of

Poll Clerks, it may be said that while it is open to the same

objections above stated, it is out of place in that the title of

the Revised Statutes amended by this bill is not the one

regulating the appointment of Poll Clerks, and the effect of

the bill is to interject into one title of the Eevised Statutes

a provision which belongs to another. Moreover, the appoint-

ment of Clerks is so entirely matter for the consideration of

the board of Inspectors, that if it be desirable that one Clerk

be conceded to the minority the method of his appointment

should bei left to the minority Inspector.

L.. ROBINSON.
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Veto, Senate Bill No. 100, to Incoepoeate the American

Jeesey Cattle Club.

i

STATE OF NEW YORK

:

Executive Chamber,

Albany, A;ptil 15, 1878
To the Senate:

I return, without approval, Senate bill No. 100, entitled "An

act to incorporate ' The American Jersey Cattle Club,' for

improving the breeding of Jersey cattle in the United States."

Section first, article eighth of the Constitution contains the

following provision :
" Corporations may be formed under gen-

eral laws, but shall not be created by special act, except for

municipal purposes, and in cases where, in the judgment of the

Legislature, the objects of the corporation cannot be attained

under general laws."

Chapter 776 of the Laws of 1857 provides for the incorpora-

tion of associations for improving the breed of domestic animals.

I do not know of any proper object which may not be attained

by the organization of this association under the general act.

This being so, I suppose the Legislature to have no power to

enact the present special charter under the section of the

Constitution above cited.

L. EOBINSON.
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Veto, Senate Bill No. 25, Amending the Revised Stattjtes

IN Relation to Roads and Highways.

STATE OF NEW YORK :

EXEOUTITE ChAMBEE, )

Albany, Afrit 15, 1878. \

To the Senate

:

': I return, without approval, Senate bill No. 25, entitled "An

act to amend sections eighty-one and eighty-two of article four,

title first of part first of chapter sixteen of the Revised Statutes."

This bill proposes to abolish the long established rule in

regard to the proceedings on an application for the discontinu-

ance of an old road, on the ground that it has become useless

and unnecessary. The present law makes it the duty of the

Commissioners of Highways to whom such application is made

to summon twelve disinterested freeholders of the town, to

examine and certify in regard to the propriety of such discon-

tinuance. If the twelve freeholders certify that in their opinion

the road is useless and unnecessary, the Commissioners of High-

ways are thereupon obliged to decide upon the application.

The present bill so changes the Revised Statutes that the Com-

missioners are to summon at least twelve freeholders of the

town, thus giving them the discretion to summon as many as

they choose,, and if any twelve of the number thus summoned

shall certiiy that the road is useless and unnecessary, the

Commissioners must then proceed as upon a unanimous verdict

by a jury of twelve under the present law. In my judgment,

this bill is open to two objections; first, that it directs the

Commissioners to proceed even though a majority of the free-

holders summoned by them should find against the application

;

and again, that it puts the matter substantially under the control

of the Commissioners of Highways. The old law has worked

well for a long time. The change would probably tend to make
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the administration of such proceedings both loose and cumber-

some, while beyond this, it is apparent that a highway might

be condemned under the provisions of this bill, whije a majority

not only of the freeholders in the town, but those aQ||;ually

summoned on the jury, believed it to be both useful and

necessary.

L. EOBINSON.

Veto, Assembly Bill No. 178, in Relation to Union Free

School District No. One, in the Village oe Fort Edward.

STATE OF NEW YORK:
Executive Chamber, )

Albany, A^il 23, 18T8. f

To the Assembly: «

I return, without approval. Assembly bill No. 178, entitled

" An act in regard to the union free school district number

one, in the village of Fort Edward, and to authorize the board

of educaition thereof to contract with the Fort Edward Col-

legiate Institute for the use of certain rooms in said institute

for school purposes and for the instruction of pupils therein."

The bill provides that the Board of Education of Union Free

School District Number One of the village of Fort Edward

may contract with the Fort Edward Collegiate Institute (a

private corporation) for the use by the free school of rooms to

be provided in a building to be erected by the institute ; the

contract to be on such terms and for such a period of years as

may be agreed upon by the owners of the private academy and

tlie public school authorities. The contract is to be submitted

to the inhabitants of the district entitled to vote at school

meetings. If approved by them, the annual rent agreed to be

paid, is to be a charge upon the district and the board of edu-

cation is authorized to levy taxes for the amount without
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further submission to the tax-payers, every year that the contract

may run. No limit is imposed by the bill on the length of

time for which the contract may be made.

The building belonging to the institute has been destroyed

by fire and it is about to erect a new one. In this it is pro-

posed to set apart rooms for the use of the public school, not-

withstanding that the latter has a building of its own. My
objections are these :

First. The general school law (section nineteen of chapter

56Y, of the Laws of 1875) provides a sufficient remedy for

eases of school-houses becoming overcrowded. The trustees are

empowered to hire rooms temporarily. There is no necessity for

giving to this one district the special power to make a perma-

nent lease, as prbposed by tlie bill. And it is obvious tliat the

providing of rooms in a building yet to be erected, will not

relieve any existing need of the district. If there be no such

existing and instant need, then a contract for the use of rooms

for many years to come at a permanent cost to the tax-payers,

is without excuse.

Second. The Fort Edward Collegiate Institute is a private

academy, taking pupils for pay. There are obvious objections

to the mingling, of the pupils of our free schools with those of

private schools, under one roof. The two systems have antago-

nistic features and both will work better apart.

Third. The bill is in violation of the spirit of the Constitu-

tion, which forbids the use of public moneys, obtained by taxing

the people, in aid of a private undertaking. It seems plain to

me that the object of the bill is to secure to the collegiate

institute, a fixed income for a long period of years, out of the

taxes of the district.

L. EOBmSON



Public Papers of Govbknoe Robinson. 41

Veto, Assembly Bill No. 166, Relating to Certain Indebt-

edness IN THE City of New Yoek, etc.

STATE OF NEW YORK:
Executive ChambeSj, )

Albany, April 27, 1878. \
To the Assembly

:

I return, without approval. Assembly bill No. 166, entitled

"An act relating to certain indebtedness of the city of New

York, and to provide for the payment and cancellation of

the same."

I have given to this bill careful study, coming to its exam-

ination with a strong prejudice in its favor. It is commended

by the Mayor and Comptroller of the city of New York as a

measure that will "simplify the financial affairs of the city,

prevent the future augmentation of its debt, and provide for

the payment of its outstanding stocks and bonds at maturity."

My own examination of it has led me to fear that, if enacted,

it will accomplish nothing toward these purposes beyond what

will be attained if the financial affairs of the city are left to

be regulated by the existing ordinances and laws.

A general objection to the whole bill is, that its language is

so obscure and involved that its construction will be difficult

and uncertain. Trusts so enormous as those affected by this

bill ought not to be subjected to statutes wanting in pi-ecision.

The financial condition of the city is this, as stated in the

memorial of its authorities recommending this bill : Its funded

debt is one hundred and twenty-one million four hundred

and forty thousand one hundred and thirty-three dollars and

fifteen cents. Its temporary debt, payable from special assess-

ments, is twenty-one million three hundred and twenty-nine

thousand five hundred dollars. The revenue bonds which are

issued every year in anticipation, of the taxes for the year
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are omitted ftoin this statement. For the payment of the

assessment bonds, the moneys collected and to be collected from

assessments now form a special and appropriate fund. The

bill provides that these temporary assessment bonds shall be

mixpd up with the funded debt, and that the existing sinking

fund provided for the redemption of the funded debt shall be

made liable for these temporary bonds. It provides, it is true,

that the moneys now in the treasury of the city, collected on

account of assessments for local improvements, and all moneys

that shall be collected hereafter on account of assessments for

local improvements now begun, shall be paid into the sinking

fund, so that only the deficiency in the collections for these

assessments will in fact be paid out of the sinking fund. This

provision is not in the direction of simplicity, nor is it con-

sistent with good faith. The sinking fund was established for,

and is pledged to, the protection of certain long bonds. It is

obvious that if tliese assessment bonds are made a charge upon

the sinking fund, they having a shorter time to run will be

paid earlier, and have a preference over the bonds to which

the sinking fund belongs and, is pledged. Another class of

bonds, amounting to one million of dollars, is to receive a like

unfair preference, to wit, certain bonds of the towns annexed

to the city from Westchester county. These, by section four,

are to be called in, redeemed and canceled out of a sinking

fund not originally pledged to them. These Westchester bonds

have already been assumed by the city. There is no reason

why they should not be left to "get the benefit of the sinking

fund in common with the rest of the funded debt in their

proper turn. Moreover, while the bill professes to pay into the

sinking fund the whole sum to be collected from assessments,

it provides that all the assessments due from the city itself on

its real estate shall be canceled of record, thus increasing the
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burden unjustly imposed on the sinking fund for this class of

honds. Witli regard to the assessment bonds, the simple and

honest course is to apply to their payment all the moneys

properly pertaining to them that can be collected. When a

deficiency in such collections is ascertained, such deficiency, of

course, miist be assumed by the city, and will then become part

of the funded debt and receive, in common with other indebt^

edness, the benefits of the sinking fund. There is not the

slightest need of now mixing the accounts of the assessments

with those of the funded debt, or with those of the sinking fund.

It would be a breach of the city's plighted faith to do so. Any

change in this respect which is not necessary is likely to be of

injury. It will serve to conceal from public observation the

deficiency likely to result in assessment collections.

Section six of the bill provides that whenever in any year

the commissioners of the sinking fund shall certify that the

accumulations in the sinking fund are not suflScient to pay tlie

stocks and bonds becoming due in the next calendar year,

the city shall levy a tax toward the payment of such bonds or

stocks, provided that such tax shall not exceed in any one year

one million of dollars. This section, so far from providing tor the

payment and cancellation of the city debt, which the title of the

bill proclaims as its object, in fact restrains the city from paying

its debt as it comes due, however willing it may be to do so.

The reason assigned for this restriction is that it will be too

burdensome on the tax-payers to exact from them each year

the whole of the principal that falls due in the year. The

amount of principal that falls due in the ten years including

the period from 1878 to 1887, makes an average of two

million eight hundred and thirty-five thousand dollars for

each year. This is the average amount of principal to be

paid beyond that which the sinking fund has provided for

;
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that is to say, it is the amount of the principal debt which,

must be paid by taxation or by an issue of new bonds. The

difference between the share of the State tax paid by the city

in 1873, and the share paid by it in the present year is almost

double the average sum which the city would be obliged to

raise annually if for the above period of ten years it met all

the maturing principal of its debt by taxation. The debt ot

the city must be paid by taxation sooner or later, and the

provision in this section would have been wiser if, instead of

restraining, the city from taxing itself beyond a million in any

year, it had required a tax to be levied every year of at least

a million for the payment of the principal of the debt, whether

the sinking fund was equal to the demand for the year or not.

The sinking fund for the redemption of the city debt was

established many years ago by ordinance of the common council.

It is dangerous for the Legislature to meddle in any degree

with its original pledges. It was established to provide for the

payment of certain bonds of the city, which amount in all to

twenty-one million five hundred and ten thousand forty-three

dollars and forty-seven cents, not payable, some of them,

until 1917. The securities in the sinking fund amount now

to thirty-one million eighty thousand seven dollars and fifty

four cents, that is to say, there is a nominal excess of nine

million five hundred thousand dollars, and with this excess

the bill proposes to deal. Until the stocks in behalf of

which the fund was created are paid, there is no ascertained

excess— there is no sum which the common council or the

Legislature can properly divert or pledge to other purposes.

Until then the accumulations must, as a matter of good faith,

go on as prescribed by the original terms of the ordinance.

ISTor is there any necessity for now disposing of the excess

which will be found in the fund, if all goes well when its
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original purposes shall have been accomplished. By the ordi-

nances of the common council the commissioners of the sinking

fund are obliged to make all their investments in city stocks,

so that when the sinking fund has accomplished its original

purpose, whatever excess or surplus there may then be will be

found invested in the various outstanding stocks of the city, a

ready made sinking fund for those stocks. By letting things

alone, by leaving the sinking fund to operate under the original

ordinances, the city keeps faith with the creditors to whom the

fund was first pledged, and yet is constantly doing the very

best thing to protect its other creditors, to wit : buying its own

debts.

The most accurate calculations I have been able to make

show that in 1888 the sinking fund, if let alone, will have an

atcumulation of over fifty million of dollars, after having paid

twelve million five hundred thousand dollars of principal of

debt coming due in the meantime.

Again, the bill authorizes the issue of new bonds to run

from twenty to fifty years in exchange for all bearing interest

at more than five per cent that are now a charge upon the

city. It does not limit this issue to the necessities of the city

arising from time to time from an insuflSciency of the moneys

provided jointly by the sinking funds' and by taxation. The

probable effect of this section would be to place the greater

part of the debt beyond the reach of the commissioners of the

sinking fund.

Despite the fact that the bill provides for the exchange of

city securities to an enormous amount, it contains no provision

for publicly advertising their sale or exchange, or for securing

competitive bids. The entire matter is left to private negotia-

tion, and the city might fail to realize any fair premiums

whatever upon its new issues. Transactions of so large amount
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in. valuable securities ought to be made on public notice and

in such way as to secure for the city the most profitable dis-

position of its bonds.

The bill, as I have said, is obscure and ambiguous in its

language. Financial statutes ought, above all other laws, to be

clear and precise, leaving no room for misconstruction.

I would promptly give ray assent to any bill which would

secure, with certainty, a simpler and better condition of the

city finances and provide for the extinguishment of its debt as

rapidly as consistent with the ability of the tax-payers. An act

clothed in very few words and containing a few simple pro-

visions, would suffice to these ends, and would accomplish,

with certainty, all the beneficial results which are claimed to

be the purposes of this bill, without encountering the objections

which many of its provisions suggest. '

The act should provide:

1. That the city shall levy, every year, at least one million

of dollars toward payment of the principal of its debt.

2. That whenever, in any year, the amount of principal

which falls due is greater than the sum provided by the sinking

fund and by taxation, the residue may be met by a new issue

of bonds under proper restrictions.

3. That whenever tire commissioners of the sinking fund

hold or shall purchase any of the bonds or stocks for securing

the payment of which the sinking fund was created, such bonds

or stocks shall be canceled and the interest on them shall cease.

4. That whenever bonds for new purposes shall be issued,

taxes shall thereafter be levied sufficient to pay the interest

and to meet the principal within twenty years.

L. EOBINSON.
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Veto, Assembly Bill No. 169, m Relation to Highway Tax

OF THE N. Y. C. AND H. E. E. E. Co. IN Town of Mentz,

etc.

STATE OF NEW YOEK:
Executive Chambee, )

Albany, Api'il 29, 1878. \

To the Assemhly.

I return, without approval, Assembly bill No. 169, entitled

"An act requiring the highway tax of the New York Central

and Hudson Eiver Eailroad Company through the town

of Mentz to be applied to the repairs of certain highways and

bridges in said town."

The first section of this bill provides that one-half of the

highway tax of the New York Central and Hudson Eiver Eail-

road Company in the town of Mentz, Cayuga county, shall

be paid annually by the commissioners of highways of said

town of Mentz, to Porter P. Wethy, Hiram Burhans and the

agent of said railroad company, at Port Byron, and shall be

expended by said Wethy and Burhans and said agent in work

and repairs on the several roads and highways leading from

the passenger and freight depot at Port Byron station to the

village of Port Byron, and the work and repairs on certain

other roads and highways named.

There are two fatal objections to this bill. The first is that

it is simply an appointment by the Legislature of overseers of

highways in the town of Mentz, and next that it is a plain

violation of the eighteenth section of the third article of the

Constitution in that it is a local bill providing for the working

of roads and bridges. Either fault is sufficient to justify its

veto, and the two render it both unconstitutional and improper.

L. ROBINSON.
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Ybto, Assembly Bill No. 140, to Amend Act Authoeizing

THE TeEASUEEE OF MoNEOE CoFNTY TO SeLL PeOPEETY

foe Unpaid Taxes.

STATE OF NEW YOEK:
Executive Chambee, )

Albany, April 29, 1878. \

To the Assembly :

I return, without approval, Assembly bill No. 140, entitled

"An act to amend chapter 104 of the Laws of 1877, entitled

'An act to authorize the Treasurer of Monroe county to sell

property for unpaid taxes.'"

In the sales of lands for taxes by the State, the law requires

a publication once in each week for twelve weeks. The act

authorizing the county of Monroe to make sale of its own lands

reduced the time from -twelve weeks to six weeks. This bill

proposes to further reduce it from six weeks to two weeks.

This is plainly too short a time, and may cause very great

injustice and wrong to the owners of real estate advertised to

be sold. It is only one-third of the time required for publica-

tion of notice of sales under all judgments of the courts, and

cannot be regarded as a full and fair notice to parties interested.

L. ROBINSON.
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Veto, Assembly Bill No. 271, Authorizing Courts of Otek

AND Terminer and. Sessions in Saratoga County to Pay

Clbre Hire.
STATE OF NEW YOEK :

Executive Chamber, )

Albany, April 29, 1878. \

To the Assembly:

I return, without approval. Assembly, bill No. 271, entitled

"An act authorizing the Courts of Oyer and Terminer and the

Courts of Sessions of the county of Saratoga to direct payment

of clerk hire in certain cases."

This act seeks to authorize the Courts of Oyer and Terminer

and the Courts of Sessions of the county of Saratoga to allow

compensation to the person employed by and acting as clerk

of the District Attorney of that county for services rendered as

such clerk at said court, not exceeding the sum of ten dollars

a day, and for a period not exceeding six days at any one term

of said court. It may, perhaps, be doubted whether the intent

of this bill is to limit the compensation or gratuity mentioned

to the person now acting as clerk to the District Attorney, or

whether it comprehends any person who may be employed in

that capacity. But in either event the enactment seems to me

singularly unwise. It is no part of the province of either of

the courts mentioned to remunerate the clerks of the District

Attorney. He is not a public officer known to the law. He

is not subject to the supervision of the courts, and they have

no knowledge as to the value of his services. If any such

expenditure is proper, it is the duty of the Board of Super-

visors to consider and allow it. They have abundant power,

and there is no reason why in a single county of the State

it should be. taken away from them and vested in certain

courts. The precedent would be pernicious and might open

the door to much mischievous legislation.

L. ROBINSON. :
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Yeto, Assembly Bill, Not Printed, to Provide for an

Additional Number of Commissioners of Deeds in City of

New York.
STATE OF NEW YOEK:

Executive Chamber, )

Albany, April 29, 1878.

)

To the Assemhly r

I return, without my approval. Assembly bill, not printed,

entitled "An act providing for the appointment of an additional

number of Commissioners of Deeds in the city of New York."

There are already two thousand seven hundred and ten Notaries

Public in the city of New York. Besides this there are three

hundred Commissioners of Deeds, making a total of over three

thousand officials in the city who are authorized to exercise the

powers of the proposed new officials. I cannot see any good

reason for adding to this already excessive number two hundred

and fifty new and needless officers. If any change is desirable

in such matters, it is in the direction of lessening the number

of public officers rather than increasing it.

L. EOBINSON.

Pipe Lines— Reasons foe Allowing the Bill to Become a

Law by Expiration of Ten Days ; with Opinion of the

Attorney General.

STATE OF NEW YORK.
Executive Chamber, )

Albany, April 30, 1878.
j

I am unable to approve the act entitled "An act to provide

for the incorporation of Pipe Line Companies " for the reason

that I am of opinion that the power which it gives to the

corporations which may be • formed under it, to take private

property without the consent of the owner is unconstitutional.

Upon this question I applied to the Attorney-General for an



Public Papers op Govebnoe Robinson. 51

oflScial opinion, which he has kindly given to me, and it is

hereto annexed. From this opinion, as well as from my own

examination, I find the judicial decisions upon the question in

some conflict and confusion. Some of them go so fer as to

practically destroy the old doctrines in regard to the right of

eminent domain. The question is a judicial one, and I regard

it of great public importance that it should be authoritatively

settled at " the earliest practicable day by a decision of the

highest court in the State. For this reason, and for the pur-

pose of enabling the matter to be brought before the courts

for such adjudication, I cheerfully adopt the suggestion of the

Attorney-General, and allow the bill to become a law by the

lapse of the ten days provided for in the Constitution.

L. EOBINSON.

STATE OF NEW YORK:
Office op the Attobnet-Geneeal, )

Albany, A'pril, 29, 1878. \

To his Excellency the Governor :

The bill to authorize the formation of pipe line companies,

containing a delegation to such companies of the right of

eminent domain, upon which your Excellency has requested the

opinion of the Attorney-General, presents one of the gravest

questions of legislation, as well as of judicial inquiry.

The power of eminent domain is inherent in the State, as

the sovereign, and rests upon necessity. It does not exist by

virtue of any constitutional provision. By the universal consent

of mankind it appertains to all governments as essential to

their existence and perpetuity, and to secure the beneficial

objects of government. Implied consent is given to the exer-

cise of this power by every person who becomes a subject or
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a citizen under a government, and the tenure of property

protected by government is burdened with the liability to be

appropriated when deemed necessary by the sovereign authority.

Tliis power is recognized by the Constitution, and the only

provision respecting it is a restriction upon its exercise,

requiring compensation to be made when private property shall

be taken.

But this great power, one of the highest attributes of sover-

eignty, like the taxing power, can only be exercised for a public

purpose. The Constitution, wliich requires compensation to be

made when private property is taken for a public use, implies

that under universally understood principles of govei-nment,

the power can only be exercised for a public use. No consent

is implied that under this power private property may be taken

for a private use, for the plain reason that it would be destructive

of the very object of government, which is to protect rights of

person and rights of property. It is a fundamental principle

that governments derive their just power from the consent of

the governed; and implied consent embraces only the power

necessary for the public" purpose of just government. A public

use is therefore the only purpose for which private rights of

property can be invaded and the owner displaced by the sovereign

power. This is a limitation on the power of governments

indispensable to the security and. happiness of the people. A
public use, in the proper sense, is a governmental use. It is

some purpose relating to the public defense, tlie public welfare,

the administration of government, the means of communication

with all parts of the territory governed, and facilities for collect-

ing and augmenting the public revenue and for commercial

intercourse. For these purposes lands may be taken for the

erection of buildings for legislative bodies, for courts, for prisons,

for all police and sanitary purposes, for educational uses and
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for public charities, as well as. for building bridges, roads, canals

and parks.

"But the right of eminent domain does not, however, imply

a right in the sovereign power to take the property of one

citizen and transfer it to another, even for a full compensation,

when the public interest will be in no way promoted by such

transfer." (3 Paige, 73.) "A public use implies a possession,

occupation and enjoyment of the land by the public at large,

or by public agencies; and a due protection to the rights of

private property will preclude the government from seizing it

in the hands of the owner and turning it over to another on

vague grounds of public benefit to spring from the more profit-

able use to which the latter may devote it." (Cooley, Const.

Lim., 5^31.)

And the delegation of this power to corporations or to indi-

viduals can only be made for the same purposes for which it

can be exercised by the State. It can only be delegated for a

public use, according to the just import of that term as declared

by the courts. Questions of more serious difliculty have arisen

from the delegation of this power than from its exercise directly

by the State. The law has been strained to sustain delegations

of the power, when the use was not jDublic in its true sense,

but primarily for private advantage, and useful or beneficial to

the public in their private affairs.

Exaggerated importance has been ascribed to meritorious

private enterprises, and legislative bodies and courts have

yielded to plausible importunities for the delegation of this

power for purposes' which cannot be justified upon sound

principles. To sustain such grants, resort has been liad as

Justice Cooley observes, to "the guise of a convenient fiction,

which treats a corporation managing its own affairs for its own

benefit, as a public convenience and agency." The theory of
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benefit to the public, under modern legislative and judicial

action, has been made to supplement the more guarded and

safer condition of use by the public. The exercise of this right

by railroad corporations rests on this fiction and theory of bene-

fit to the public, and was a departure from the principles oi

the common law, but presented considerations so entirely new

and important as apparently to justify the departure, and is

now within the settled policy of the law.

What constitutes a public use is properly a judicial question

to be determined ultimately by the courts, although in some

States it has been held that where a statute in terms declares the

use to be public for which private property is authorized to be

taken, the courts will hold it to be such, unless the contrary

clearly appears ( 25 111., 540 ; 33 Conn., 55 ), and the United

States Supreme Court has given sanction to the same doctrine.

(4 Otto, 113; ditto, 310.) But in this State the law is settled

that a legislative declaration cannot make that a public use

which is not so in its nature. ( 39 N. Y., 174 ; 66 K Y., 569.)

The latter case is the latest and most authoritative enunciation

of the law upon this question. The court say that " where

the uses are in fact public, the necessity or expediency of

taking private property for such uses, by the exercise or the

delegation of the right of eminent domain, the instrumentalities

to be used and the extent to which such rights shall be exer-

cised or delegated, are questions to be determined by the

Legislature and not by the courts. "Whether the use is in

its nature public or private is the question upon which the

right of the Legislature to interfere with pi'ivate property

depends. That question can only he determined by Judicial

inquiry; and all the cases in which the action of the Legis-

lature condemning or authorizing the condemnation of private

property has been sustained, are founded upon the concession or
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adjudication that the use for which the property is taken is,

in its nature public." (66 K Y., 572.) And in that case

the court decided that the delegation of the right of eminent

domain to rural cemetery associations incorporated under the

general laws of this State is for a private and not a public

purpose, and therefore unconstitutional and ' void.

We iind ourselves somewhat at sea, however (as Judge

Cooley remarks ), when we xindertake to define in the light

of the judicial decisions what constitutes a public use. (Const.

Lim., 531.) But accepting (as the same learned jurist says)

as correct the decisions which have been made, it must be

conceded that the term "public use" as employed in the law

of eminent domain, has a meaning much controlled by the

necessity, and somewhat > different from that which it means

generally. ( Const. Lim., 536.)

And in expanding this view more fully elsewhere in an elabo-

rate opinion he says :
" Every branch of needed public industry

has a right to exist and community has a right to demand

that it be permitted to exist ; and if for that purpose a

peculiar locality already in possession of an Individual is essen-

tial, the owner's right to undisturbed occupancy must yield to

the superior interests of the public." (20 Mich., 452.)

This enlarged meaning given by the courts to the term

" public use," renders it difiicult to determine satisfactorily

whether the delegation of the right of eminent domain to

corporate bodies, by the bill under consideration, is for a use

that can be sanctioned as public in its nature. The purpose

for which the right is proposed to be given is, as in the

case of railroads, new. The interest to be subserved is vast

as a branch of productive industry, and important as affecting

the prosperity of the country and the facilities of commerce.
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The interests aifected and the character of the use are as public

as in many cases in which the authority to take private property

has been sustained by the courts of other States and of the

United States, and in some instances in this State. The obvious

objection that these pipe lines cannot be common carriers of

merchandise, but must, necessarily, be restricted to a single

commodity, would seem to be unsurmountable, if unembarrassed

by judicial decision. But if the doctrine that a benefit to be

public, instead of a use by the public, is to be recognized as

excusing or justifying the delegation of this power, it is diffi-

cult to deny its exercise when only one article, if of general

public consumption and utility, is to be transported. Until the

question shall be authoritatively settled by the courts of this

State, it cannot be said to be so clearly beyond the bounds of

legislation as to require executive condemnation on the ground

of unconstitutionality. It would seem to be advisable, therefore,

in view of the contrariety of judicial opinion, the large interests

involved and the great importance of the question, to allow the

courts to determine whether the measure is in conflict with the

Oonstitution. That will secure a final adjudication of the ques-

tion upon thorough and learned consideration, and which, as

emanating from the only tribunal authorized to pronounce con-

clusively upon a law, must command acquiescence and obedience.

The bill in question applies all the features of a public use to

the property authorized to be taken under its provisions which

the Legislature can impart to it; declaration of the purpose,

regulation of the manner of carrying on the business contem-

plated, and reservation of State supervision and control. But

the judicial inquiry still remains whether the Legislature has

overstepped the limits of its power, and I think your Excellency

is fully warranted in permitting the bill to become a law, so
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that the courts may determine the grave and important question

of its constitutionality.

Yery respectfully.

A. SCHOONMAKER, Je.,

Attorney-General.

Yeto, Assembly Bill No. 326, to Amend Aot pok Inooepoea-

TION of YiLLAGES, SO FAE AS EeLATES TO NoETHVILLE.

STATE OF NEW TOEK:
EXBOITTIVE ChAMBEE, )

Albany, May 1, 1878.
J

To the Assembly:

I return, without approval, Assembly bill No. 326, entitled

" An act to amend chapter 291 of the Laws of 1870, entitled

' An act for the incorporation of villages ' so far as the same

relates to the village of Northville, in the county of Fulton,"

The chief objection to this bill is, that it is an attempt to

evade the operation of the general law by an amendment,

the effect of which is limited to a single village. It is a

simple evasion of the general statute and the constitutional

policy of the State, and is fairly equivalent to a violation of

both. Several bills exactly similar were passed and vetoed at

the last session of the Legislature. Since the adoption of the

constitutional amendments forbidding special charters to villages,

a number of such bills have been introduced in the Legis-

lature, but have uniformly been defeated in the Legislature

or vetoed by the Executive.

Besides this general objection, the matters sought to be

regulated by the amendment are within the power of the

Board of Supervisors of the county of Fulton. I know of

no reason why, in the case of this single vfllage, they should
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be taken from the supervisors and made the subject of a

special legislative authority in the trustees.

L. EOBINSON.

V^ETO, Assembly Bill No. 266, Amending Act to Consteuct

.AND Improve the Road feom Piseco Lake in Hamilton County.

STATE OF NEW YORK:

Executive Chambee, )

Albany, May 1, 1878. [

To the Assemhly:

I return, without approval, Assembly bill No. 266, entitled

" An act to amend chapter 118, of the Laws of 1873, entitled

' An act to provide for the construction and improvement of

the road from Piseco lake to Claflin's tannery in the county

of Hamilton.'

"

The act sought to be amended by the present bill was

passed on the twenty-second of March in 1873 and provided

that it should remain in force for five years. It therefore

expired on the twenty-second of March last. The present bill

revives it and declares that it shall remain in force for ten

years. The simple effect is to re-enact the law for five years

to come. Since the bill was passed the Constitution has been

amended by adding the provisions of the eighteenth section

of the third article, one of which is that the Legislature shall

not pass a private or local bill laying out, opening, altering,

working or discontinuing roads, highways or alleys. The present

bill is clearly in confiict with this provision of the Constitu-

tion and would be a nullity if it were approved. As to its

constitutionality it differs in no respect from an original act

providing for the construction of the road in question.

L. ROBINSON.
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Veto, Assemblt Bill No. 171, to Ceeate a BoIed of Alms

IN Geeman Flats, Heekimee Cottntt.

STATE OF,NEW YOEK:
EXECUTVE ChAMBEE,

Albany, May
To the Assembly :

I return, without approval. Assembly bill No. 171, entitled

"An act to create a Board of Alms, and to secure the better

application of funds to relieve the poor in the town of German

Flats, in the town of Herkimer."

This bill seeks to create a board of three persons consist-

ing of the Supervisor of the town of German Flats, and the

Presidents of two villages in that town, to oversee the adminis-

tration of the poor laws in that town, It provides for the

appointment of an Overseer of the Poor by the Board of

Alms created by it, and abolishes the statutory oflSce of over-

seer in that town, in effect substituting the newly-created

overseer for the officer now provided for by the general poor

law. It commits the relief of the poor to officers chosen

&r other purposes by part of the inhabitants of the town

only. It provides that they may audit and allow their own

claims for services. It authorizes them to provide labor for

all persons who apply for relief, and to pay for such labor.

The first fault of the bill is that it appoints a board of town

officers in plain violation of the Constitution. Besides this

defect, I cannot see any reason for the enactment of a local

and special law making this one town an exception to the

entire State in the system of public relief to the poor, while

the most superficial reading will suggest very grave evils

which are likely to result from it. It is a most evil example

of special legislation. If the Legislature deem it wise to alter

the provision in regard to the care of our poor, it should be
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done by general laws, and after the most careful study. The

method pi'oposed for this town is, so far as I can recollect,

without precedent.

L. EOBINSOlSr.

Memorandum Filed with Senate Bill No. 148, in Relation

TO THE State Survey.

STATE OF NEW YORK

:

Executive Chamber, )

Albany, May 6, 1878.)

Memorandum filed with Senate bill No. 148, entitled " An

act relating to the State Survey, and making appropriation

therefor."

The State Survey, as originally proposed, contemplated a

work of immense magnitude, of unlimited expense, and of

little, if any, practical value to the people who were to pay

for it. So long as it presented this appearance, I embraced

every proper opportunity of placing upon record my earnest

disapproval of it. I am now informed that the visionary and

objectionable views originally entertained have been wholly

abandoned, and that instead of surveying the whole State,

it is proposed simply to fix, at small expense, a few points

which may, hereafter be used by any counties, towns or indi-

viduals desiring to make surveys for themselves in accordance

with the new system. The bill is approved for the reason

that it is in harmony with this greatly modified and unobjec-

tionable plan.

L. ROBINSON.
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Memorandum Filed with Senate Bill No. 90, in Relation

TO Furnishing Arms to the Albany Burgesses Corps.

STATE OF NEW YORK

:

Executive Chambbr )

Albany, May 6, 1878.)

Memorandum filed with Senate bill No. 90, entitled " An act

to furnish approved arms to the Albany Burgesses Corps."

As a general rule, it is against sound policy, and is in con-

flict with the provisions of the Military Code, to supply arms

to independent companies not subject to the laws or the dis-

cipline which govern the State militia, designated the National

Guard. The Legislature has, however, made an exception in

favor of the Albany Burgesses Corps, which had a long and

honorable history before the National Guard was organized,

and which on various occasions voluntarily and without com-

pensation rendered important services to the State. For

these reasons the bill is approved, but with the distinct

understanding that it is an exception to the general rule, and

is not to be regarded as a precedent in any other case.

I. ROBINSON.

Veto, Senate Bill No. 193 to Extend the Time for the

Sale of the Genesee Valley Canal, with Opinion of the

Attorney-General.

STATE OF NEW YORK

:

Executive Chamber, )

Albany, May 6, 1878.
)

To the Senate

:

I return, without approval. Senate bill No. 193, entitled

" An act to extend the time for the sale of the Genesee

Valley Canal as provided in chapter 404 of the Laws of 1877,

entitled ' An act to provide for the disposition and sale of
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certain lateral canals of this State and the lands, rights and

other property connected therewith.' " Having grave doubts

of the power of the Legislature to take the action contained

in this bill, I referred the matter to the Attorney-General

for an expression of his opinion upon its constitutionality, and

he has transmitted to me the following communication.

STATE OF NEW YORK

:

Office of the Attoenet-Gbneeal, )

Albany, May 2, 1878. \

To His Excellency the Governor :

The bill referred by your Excellency to the Attorney-General

entitled "An act to extend the time for the sale of the

Genesee Valley Canal," etc., being Senate bill 193, provides

that the time of the closing and sale of the Genesee Valley

canal shall be extended to the 1st of January, 1881, provided

that the same shall meet the approval of the Canal Board,

and that the Canal Board shall then establish such rates of

toll for that canal as will keep the same in navigable condition.

The necessary construction of this act is that it shall not

become a law unless approved by the Canal Board. It sub-

mits to another tribunal the propriety of enacting a law.

The existence of the law is made contingent upon the approval

of the Canal Board. This is legislation of the same character

as the free school act of 1851, which was condemned by the

courts as unconstitutional. (Barto v. Himrod, 4 Selden, 483.)

The principle upon which that decision was founded has ever

since been recognized and followed. The act in question

must, therefore, be regarded as unconstitutional legislation and
should .be disapproved for that reason.

Very respectfully.

A. SCHOONMAKER, Je.,

Attorney- General.



Public Papers of Govbenor Kobinson. 63

With the views of the Attorney-General, as herein expressed,

I am in full accord. I am, therefore, unable to approve the

bill.

L. EOBINSON.

Veto, Senate Bill, not Printed, to Authorize Appointment

OF Constables in Town of Scio, Allegany County.

STATE OF NEW YORK:

Executive Chamber, )

Albany, May 6, 1878.)
To the Senate :

I return, without approval. Senate bill, not printed, entitled

" An act to authorize the county judge of Allegany county to

appoint four constables in and for the town of Scio in said

county of Allegany."

Section two of article ten of the Constitution declares that

all city, town and village officers whose election or appoint-

ment is not provided for by the Constitution, "shall be elected

by the electors of such cities, towns and villages, or of some

division thereof, or appointed by such authorities thereof, as

the Legislature shall designate for that purpose." It seems

clear, under this provision, it is not within the power of the

Legislature to provide that the Constables, who are town officers,

should be appointed by a county judge.

Moreover, the general statute passed with regard to the

requirements of this very section of the Constitution, has

designated the justices of the peace of towns as the authority

to make appointment of town Constables in cases where vacan-

cies occur. I understand that the object of this bill is to

provide specially for filling certain vacancies in office caused

by the refusal of the Constables recently elected in the town

of Scio to serve.
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In my judgment the bill is unconstitutional and improper,

and for these reasons I do not feel justified in its approval.

L. ROBINSON.

Veto, Assembly Bill No. 204, to Extend Jail Limits in

Oeange OotlNTY.

STATE OF NEW YORK:
Executive Ohambee, )

Albany, May 13, 1878.)

To the Assembly : \

I return, without approval. Assembly bill No. 204, entitled

"An act to extend the jail limits of Orange county."

Chapter 482 of the Laws of 1875 makes full and complete

provision for cases of this sort. It is manifestly improper that

the Legislature should interfere, and by special act to do what

is most carefully provided for by the general statute.

L. ROBINSON.

Veto, Assembly Bill No. 152, to Incoepoeate Toenado Hook

AND Laddee Company of the Village of Union, Become

County.
STATE OF NEW YORK

:

Executive Chambee,
|

Albany, May 13, 1878.)

To the Assembly

:

I return, without approval, Assembly bill No. 152, entitled

" An act to incorporate the Tornado Hook and Ladder Com-

pany No. 1 of the village of Union, Broome county, New
York."

This class of corporations may be organized under the general

statutes of the State. Its creation by special act is, therefore,
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not within the power of the Legislature under the provisions

of section one of article eight of the Constitution.

L. EOBINSON.

Veto, Assembly Bill No. 386, foe the Peotection of Fish

IN Esopus Ceeek, etc.

STATE OF NEW YOEK:
Executive Chambee, )

Albany, May 13, 1878.
j

To the Assembly :

I return, without approval, Assembly bill No. 386, entitled

"An act for the protection of fish in Esopus creek, and its tribu-

taries in the county of Ulster."

Chapter 482 of the Laws of 1875 has conferred upon boards

of supervisors the power to protect and preserve, subject to the

laws of this State, fish and shellfish in all waters of the county.

The intention of the statute is to delegate these matters to the

local authorities, and there they should remain. Bills of this

character have been uniformly disapproved where the super-

visors had clearly the power to act in the premises.

L. EOBINSON.

Yeto, Assembly Bill No. 367, in Relation to Canals.

STATE OF NEW YORK

:

Executive Chamber, )

Albany May 13, 1878. [
To the Assembly:

I return, without approval. Assembly bill No. 367, entitled,

" An act in relation to canals."

The people of this State, having paid over thirty millions

of dollars by direct taxation for the benefit of the canals, and

finding their revenues diminishing and their expenses increasing,
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determined to make a complete change of canal administra-

tion and management. For this purpose they adopted in 1876,

by a majority of over four hundred and fifty thousand, an

amendment to the Constitution, placing the whole power and

responsibility of the management in the hands of one execu-

tive head, denominated the Superintendent of Public Works.

It is a most important experiment, and it is not too much

to say that upon its success depends the prosperity, if not the

very existence of the canals. Every officer of the government,

every member of, the Legislature, and every citizen of the

State, should make all reasonable efforts to aid the Superin-

tendent in producing the most favorable results.

After many delays and embarrassments, a Superintendent was

appointed, and entered upon his duties about three months

ago. On the fifteenth of April, some two or three weeks

earlier than usual, the principal canals were opened, and are

now in full and successful operation, encouraging the hope of

a largely increased business, and a material reduction in expenses,

results which will be hailed with the highest satisfaction by

all sincere friends of the canals and of the commercial pros-

perity of the State and city of New York.

At this trying crisis in the fate of the canals, the present

bill is presented to me for approval, and it becomes my duty

to examine it with reference to the effect which it may pro-

duce in securing or preventing the success of the trial in

which we are engaged. I regret to find that it appears

throughout to contain provisions none of which are 'likely to

effect any good, and many of which cannot fail to embarrass

seriously the Superintendent and to retard all his eftbrts to

produce the expected results. It seems to be to a large

extent a reversal of the will of the people, as expressed in

the amendment to the Constitution. Many of its provisions
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are in direct conflict with that instrument. All of them

appear to be in a spirit of hostility to it, as exemplified in

the following brief statement

:

, First. The Constitution expressly charges the Superintendent

with the "execution of all laws relating to the repair and

navigation of the canals." This explicit provision necessarily

carries with it the power to purchase materials and " pay for

them, to employ laborers and pay their wages, and certainly

includes, canal appropriation laws. The powers thus given by

the Constitution are all taken away by this bill, and placed

in the hands of paymasters, officers never before known in

the administration of the canals, even when the expenses

were at least eight times larger than they are expected to be

under the Superintendent.

Second. The power to appoint all persons employed in the

care and management of the canals, except collectors of tolls

and that in the department of the State Engineer and Surveyor,

is expressly given in the Constitution to the Superintendent.

The bill takes away this power and provides for the appoint-

ment of three paymasters by the Commissioners of the Canal

Fund. If they may be authorized to appoint three so they

may be to appoint three hundred or any larger number, and

also purchasing agents, employing agents, inspectors, and so on

until the Superintendent is shorn of every vestige of power

which the Constitution has given him, and the canals involved

in worse profligacy and ruin than that from which they have

recently been rescued. It is worthy of note that in this section

the bill overturns a provision of law which has existed ever

since the institution of the Commissioners of the Canal Fund

requiring that at all their meetings the presence of the Comp-

troller should be necessary to make the quorum. This act
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dispenses with that requirement without, in form, repealing or

amending it.

Third. The Constitution requires that the Superintendent and

his assistants shall give security in such amounts as the Legis-

lature shall require; and the Legislature, in view of the fact

that all payments are to be made through the Superintendent

and his assistants, fixed the security to be given by them at

very large amounts, to wit, fifty thousand dollars for the Super-

intendent and twenty thousand dollars for each assistant. That

security has been given, amounting in all to one hundred and

ten thousand dollars. This act fixes no amount of security to

be given by the paymasters, but leaves it to the Commissioners

of the Canal I'und, who are to make the appointments, to fix

the security at any sum which they may choose. A merely

nominal sum would meet all the requirements of the bill. Still

worse, it provides that in case of the disability of a paymaster

the Commissioners of the Canal Fund may appoint a person to

discharge his duties temporarily. It contains no provision for

requiring any security whatever from such temporary appointees,

and defalcations by such substitutes might occur for which the

State would have no chance of reimbursement.

Fourth. The services of paymasters, if appointed, would be

useless, embarrassing to the Superintendent and a needless addi-

tional expense at a time when he is under the most absolute

necessity of reducing his expenses to the lowest possible dollar.

The whole amount appropriated for ordinary repairs for the

current fiscal year, commencing October 1, 1877, was six

hundred and forty thousand dollars. Of this sum the Canal

Commissioners had expended two hundred and sixty-three thou-

sand sixty -seven dollars and sixty-six cents before the Superin-

tendent was appointed, leaving to him only the small sum of

three hundred and seventy-six thousand nine hundred and
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thirty-two dollars and thirty-four cents with which to pay all

the expenses of opening the canals and keeping them in run-

ning order until the first of October next.

Fifth. The Constitution leaves it entirely optional with the

Superintendent to appoint one, or two or three assistants as he

may deem proper, ^he bill, in direct violation of this provi-

sion, declares that he shall appoint three.

Sixth. The whole scope and spirit of the amendment puts it

in the power of the Superintendent to make such divisions

upon the canals as he may find most needful and convenient for

their efficient and economical management. The bill provides

that he shall divide the canals into three divisions, and that one

of the proposed paymasters and one Assistant Superintendent

shall be assigned to each division.

Seventh. The bill, after making elaborate provisions of a

character never before heard of in this State forbidding the

appointment or discharge of any person for political reasons,

further prescribes that "Any three citizens of the neighborhood

where such violation occurred who are cognizant of the same

may make complaint thereof, on oath, before a justiQe of the

Supreme Court having jurisdiction in the county where such

violation is alleged to have occurred, whose duty it shall be

forthwith to summon before him such official against whom

such charges have been made, to hear such charges, answer and

determine the truth thereof." The justice is to hear the. proofs

and give a certificate which may be presented to the Governor,

and the Governor may remove the Superintendent. It is not

likely that any Justice of the Supreme Court could be found

who would assume such a jurisdiction and set up such an

inquisition as is here provided. It is entirely foreign to all the

powers given to the judiciary, or to the justice of that court,

by the Constitution. It is neither an action nor a proceeding
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in law or equity and the justice can neither give a judgment

nor make an order in the matter. It is an empty extra-judicial

proceeding altogether. The certificate which the justice is

authorized to give is not of any fact nor of any adjudication.

It is simply the expression of opinion ou the part of the justice

as to what was the secret motive acting upon the mind of the

Superintendent in making an appointment or a removal in the

discharge of his duty. The presentation of it to the Govqrnor,

and the conferring upon him by this act of the power of

removal, may be regarded as superfluous. The Constitution

itself gives to him that power without the interposition of any

justice, or any complainants or any legislative act, if he chooses

to exercise it.; and he is fiilly clothed with the power to inves-

tigate every abuse, every act of maladministration, and to

make the removal whenever it appears proper to him.

Eighth. The complaint by three citizens may be made by

any three disappointed applicants for places, or by any three

discharged workmen ; and it may be made to any justice

having jurisdiction in the county who is forthwith to summon

the Superintendent before him to hear such complaints and

answers. Every Justice of the Supreme Court has jurisdiction

in every county of the State; and this action can be taken by

the remotest justice in the State. The Superintendent may thus

be summoned forthwith from Buflalo to Brooklyn ; and before

he is through with the hearing there he may be summoned by

another three complainants before a justice in St. Lawrence or

Chautauqua counties on these errands which, as has been seen

above, are to end in nothing, but which produce the annoy-

ance and embarrassment of taking away forthwith at any time

the Superintendent from the most important duties of his

important position. It seems difficult to imagine any provision

which could be more annoying to the Superintendent, more
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embarrassing i to bis action, mpre certain to bring disaster upon

the experiment from which th« people are hoping so much.

Ninth. Under the express and comprehensive prescription

of the Constitution, the canals have been put in OBder and

opened. A very considerable business has already been trans-

acted and is upon the books of the department. Men are

employed and plans matured. This act, if approved, is to take

effect immediately, and will involve an entire change in the

method of book-keeping and the accounts of the canal department.

Confusion and uncertainty will be the inevitable result. Besides

this, the bill forces upon the Superintendent the disadvantage of

the credfit system instead of cash payments for tools and mate-

rials, and thus two formidable difficulties are added to a

situation already sufficiently involved.

Want of time prevents me from going into the details of

many other objectionable features of the bill. From first to

last its effect is to overthrow almobt every provision of the

amendment of the Constitution, to take away from the Superin-

tendent all the powers which that amendment gives him, to

leave him constantly at the mercy of disappointed applicants

for places or discharged employes, to tie up his hands and

embarrass his action in every direction so as to prevent the

possibility of hi& making the new system of administration a

success. Its violations of the letter and of the whole tone

and spirit of the Constitution are so apparent that the law

would doubtless be held to be a nullity, if it were approved.

The new system niight be aided to some extent by judicious

legislation, but such legislation is not indispensable, as the

Constitution gives ample powers in itself for the care and

management of the canals, and it seems unwise to interfere

with it whilst it is going on with every promise of success,
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before it has had a fair trial, through at least one season of

naviffation.
* L. EOSmSON.

Yeto, Items in Assembly Bill No. 283, Known as " Supplt

Bill."

STATE OF NEW YORK :

Executive Chamber, )

Albany, Mwy 13, 1878.)
To the Assembly:

I transmit herewith a copy of the statement of the items of

appropriation to which I object, contained in Assembly bill

No. 283, entitled " An act making appropriations for certain

expenses of government, and supplying deficiencies in former

appropriations," which statement was appended to the said bill

at the time of signing it, in accordance with section nine, of

article four, of the Constitution.

L. ROBINSON.

Statement of items of appropriation objected to, <md, not approved,

contained in Assembly Mil No. 283, entitled "An act making

appropriations for certain expenses of government, and supply-

ing deficiencies in former appropriations!^

" For the law library of the Fourth Judicial District, the sum of

seven hundred and fifty dollars, to be paid on bills therefor, certi-

fied by the Presiding Justice of said district."

This item is objected to, and not approved, for the reasons

stated for disapproving a similar item in the Supply bill of last

year, as follows :
" It is unequal and unjust to compel the tax-

payers of the State to contribute money for the establishment

of law libraries in various counties of the State. The practice

has gone much too far already. It never should have been

begun, and should be stopped at once and finally. * * *
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There is no more reason for supplying lawyers with their books

than in supplying doctors and clergymen with theirs, or farmers

and mechanics with their implements and tools. The con-

venience and advantage which the lawyers and judges will

have from these libraries may easily be obtained by voluntary

associations, and by contributions from those who are to be

benefited by them."

I can see no reason for changing the views then expressed.

They apply with equal force to these large appropriations for

additions to law libraries, although originally written as to the

foundation of one.

An additional reason for disapproving the present item is,

that the appropriation is directed "to be paid on bills therefor,

certified by the Presiding Justice of said district." There is

no such officer known to the judiciary as the "Presiding

Justice " of a district. The Presiding Justice is a judicial

officer of a department, not of a district, a distinction illus-

trated by the fact that in the Fourth Judicial District, the one

in question, there is no "Presiding Justice."

" For the law library of the Sixth Judicial District, at Delhi,

Delaware county, the sum of one thousand dollars, to be paid on

bills therefor, certified by the Justice of said district residing at

Delhi."

This item is objected to, and not approved, for the same

reasons given for disapproving the last-mentioned item.

" For the law library of the Eighth Judicial District, the sum of

one thousand dollars, to be paid on bills therefor, certified by the

trustees of said library."

This item is objected to, and not approved, for the same

reasons stated for disapproving the last-mentioned item.

" For the law library of the Sixth Judicial District, located at

Bingbamton, the sum of two thousand dollars, to be paid on bills
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therefor, certified by Celora E. Martin, Justice of the Supreme

Court, residing at Binghamton."

This item is objected to, and not approved, for the same

reasons given for the disapproval of- the last-preceding item.

" For the law library of the Seventh Judicial District, at Roches-

ter, the sum of one thousand dollars, to be paid on bills therefor,

certified by the Presiding Justice of said district."

This item is objected to, and not approved, for the same

reasons given for the disapproval of the last-preceding item.

" And for each of the other district law libraries of the State,

the sum of five hundred dollars, to be paid on bills therefor, certi-

fied in each case by the Presiding Justice of such district."

This item is objected to, and not approved, for the same

reasons given for the disapproval of the last above-mentioned

item, and for the additional reason that the sum appropriated

by it is not specifically stated as required by the Constitution.

It does not state' the number of libraries, nor the sum necessary

to pay it. Section eight, of article seven of the Constitution,

expressly forbids the payment of moneys from the treasuiy

unless the law making the appropriation distinctly specifies the

sum appropriated. It does not appear from this language

whether the sum intended to be paid is five hundred dollars,

five thousand dollars, or more.

" For printing and binding an amended edition of the New York
Code of Public Instruction, to be prepared by the Superintendent

of Public Instruction,* and by him distributed, one to each of the

school districts of the State, the sum of twelve thousand dollars,

or so much thereof as may be necessary."
\

This item is objected to, and not approved, for the reason

that no existing law authorizes any such codification. The
present bill elsewhere provides for printing, binding and dis-

tributing an amended edition of the school laws of the State.
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The Code of Instrnction, so called, is only ten years old ; the

new one will contain only the same statutes as the amended

edition of the laws mentioned above, and some outside notes;

and the main expense of compiling it will lie in the annota-

tions, and not in the laws. Even if it were desirable to pub-

lish such a code, it would seem wiser to do it at some future

time and not in the same year when a newly revised edition of

the general school laws is to be distributed. The distribution

of the amended laws will put in the hands of all district author-

ities the statutes of public instruction as they exist at present.

Five or ten years hence, when these statutes may have been

amended, it will be far less unnecessary to issue a code.

More than all this, I am informed by the Superintendent

that the amount appropriated is not sufficient to accomplish the

work specified. It does not seem proper in these times to

inaugurate the publication of a volume which is to cost an

indefinite sum, and which may become a needless and heavy

burden on the treasury, nor in any event should it be inaugu-

rated in an appropriation bi|l without previous legislative

authority.

" For repairing the highway upon the Cattaraugus Indian reser-

vation, running from Gowanda through said reservation into the

town of Perrysburgh, in Cattaraugus county, changing the line

thereof, and for the erection and repair of bridges thereon, the sum
of two thousand dollars, to be expended under the supervision of

Millen T. Hill, Enoch Taylor, 2d, and William F. Vosburgh,

of Gowanda aforesaid, who are hereby appointed Commissioners

for that purpose, who shall each receive out of said sum two dol-

lars per day for each full day occupied by them in and about the

repairing of said road, but the total compensation of such Commis-

sioners shall not exceed the sum of one hundred and fifty dollars;

and no part of the sum hereby appropriated shall be paid over to

said Commissioners until they shall have executed a bond to the

people of this State to be approved by the Comptroller, condi-
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tioned that they will faithfully discharge their duties as such

Commissioners and truly account, under oath, to the Comptroller

for all moneys received by them for the purpose aforesaid ;
and no

part of said sum shall be expended, except upon a plan and esti-

mate of said work, which will complete it within the sum above

appropriated."

This item is objected to, and not approved, for the reason that

the Legislature has been forbidden by section eighteen of article

three of the Constitution to pass any private or local bill for

laying out, altering, working or discontinuing roads, highways

and alleys. More than this, chapter 482 of the Laws of 1875

gives full power to the Supervisors in the matter of this road if

needed.

A similar item in the Supply bill of last year was disapproved

for like reasons. The prohibition in the Constitution is positive

and no exception is made to it, and it applies as much to Indian

lands as any other. The State is not the owner of these lands

any more than the counties within which they lie. If the State

has any authority at all to build roads and bridges through the

Indian reservations it has conferred all the authority it has upon

the counties ; but neither State nor county has any right to

enter upon these reservations for any purpose without the con-

sent of the Indians themselves. If the Indians want the roads

they can build them. If white men only want them they can

build them for themselves, as in all other cases, provided they

obtain the consent of the Indians.

" For repairing the road across the Onondaga Indian reservation

leading from what is known as the " Castle Hotel," in the town of

Onondaga, to a point intersecting the road leading by the house of

Edwin Clark, a distance of about one and one-eighth miles, the sum
of about five hundred dollars, to be expended under the supervi-

sion of John Kelley of said town, who is hereby appointed a

Commissioner for that purpose, who shall receive out of said sum
three dollars per day for each full day occupied by him in the
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discharge of such duty, but for not exceeding ten days in the

aggregate, and who sliall execute to the people of this State a bond

to be approved by the Comptroller for the faithful discharge of his

duties as such Commissioner."

This item was contained in the Supply bill of last year in

precisely the same language, and was then, and is now, objected

to, and not approved, for the same reasons given for disapprov-

ing the last-mentioned item.

"For the Clerk of the Assembly, for preparing the appendix

to the Clerk's Manual, pursuant to resolution of the Assembly,

adopted May twenty-fourth, eighteen hundred and seventy seven,

three hundred dollars."

This item is objected to, and not approved. Tiie Constitu-

tion and the statutes alike forbid this appropriation, tinder

the nominal excuse of extra services prior to 1874, large

amounts were annually voted to the clerks and employes of

the Senate and Assembly. By an amendment to the Consti-

tution adopted in November of that year the Legislature was

forbidden to grant any extra compensation to any public officer,

servant, agent or contractor.

I
Chapter 112 of the Laws of 1875 provides for the compensa-

tion of the clerks of the Senate and Assembly a salary

of three thousand five hundred dollars each. Further allow-

ances by that statute being the compensation of the clerk of

the Assembly up to five thousand two hundred and fifty

dollars. The statute then declares that " no extra allowance

shall be made to the officers and employes above named on

any pretense whatever." The appropriation for the payment

of the regular compeHsatibn, has already been made in the

general appropriation bill. The statute oi 1875 passed imme-

diately after the amendment to the Constitution took effect

evidently shows the construction put upon the amendment by
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the Legislature. That construction is clearly right since under

the pretense of extra services any amount may be allowed

and the constitutional prohibition utterly nullified. The intent

of the Constitution was to destroy the whole system of extra

allowances and the appropriations in the present bill are in

open violation of that intent. Any reason that may be given

for voting away thousands of dollars to an oiEcer who receives

five or six thousand dollars for six month's work may be as

well urged for extra compensation to other and less richly

salaried officers.

" For preparing and classifying tinder appropriate headings

for the use of the Legislature, an index to papers on file

in the Assembly from eighteen hundred and seventy-three to

eighteen hundred and seventy-seven, both inclusive, pursuant

to resolution of the Assembly, adopted May, twenty-fourth,

eighteen hundred and seventy-seven, seven hundred and fifty

dollars."

This item is objected to, and not approved, for the same

reason given for the disapproval of the last-mentioned item.

" And for preparing under appropriate headings a complete index

to the laws of the State from eighteen hundred and seventy-five to

eighteen hundred and seventy-seven, both inclusi-ve, pursuant to

resolution of the Assembly, adopted May twenty-fourth, eighteen

hundred and seventy-seven, one thousand dollars."

This item is objected to, and not approved, for the same

reason given for the disapproval of the last-mentioned item

;

and for the further reason that even if it were in the power

of the Legislature to pay it, it seems an exorbitant allowance.

The Secretary of State is obliged by statute to make a com-

plete official index to the laws of the State each year. To

combine these indices for three years into one is a very short

and simple task, and would be richly compensated by an

allowance of one hundred dollars.
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"For the journal clerk of the Assembly, for preparing and class-

ifying under appropriate headings, under the direction and super-

vision of the clerk of the Assembly, a complete index to all papers

on file in the Assembly from eighteen hundred and seventy-three to

eighteen hundred and seventy-seven, both inclusive, pursuant to

resolution of the Assembly adopted May twenty-fourth, 1877, six

hundred and seventy-five dollars."

This item, which is simply a duplicate of one of seven

hundred and fifty dollars to the clerk for the same services

mentioned above, is objected to, and not approved, for the

same reasons given for the disapproval of that item.

' "And for preparing and classifying under appropriate headings-,

under the direction and supervision of the Clerk of the Assembly,

a complete index to all bills printed during the years eighteen

hundred and seventy to eighteen hundred and seventy-seven, both

inclusive, pursuant to resolution of the Assembly, adopted May
twenty-fourth, eighteen hundred and seventy-seven, one thousand

two hundred and fifty dollars."

This item is objected to, and not approved, for the same

' reasons given for the disapproval of the last-mentioned item.

" For Henry A. Glidden, late Clerk of the Senate, for preparing

a continuation of the general index of documents of the Senate

and . Assembly from eighteen hundred and seventy to eighteen

hundred and seventy-eight, and distributing the same, pursuant to

resolution of the Senate, adopted May twenty-fourth, eighteen

hundred and seventy-seven, the sum of twelve hundred dollars."

This item is objected to,- and not approved, for the same

reason given for the disapproval of the last-mentioned item.

"And for preparing an index to the journal and testimony taken

before the Senate on the trial of the charges against De Witt C.

Ellis, and distributing the same, pursuant to a resolution of the

Senate, adopted August seventeen, eighteen hundred and seventy-

seven, the sum of five hundred dollars."

This item is objected to, and not approved, for the same

reason given for the disapproval of the last-mentioned item.
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"For the Clerk of the Senate for preparing an index to the

journal and proceedings of the Senate, in the trial of the charges

against John F. Smyth, Superintendent of the Insurance Depart-

ment, and distributing the same, pursuant to resolution of the

Senate, adopted March twenty-four, eighteen hundred and seventy-

eight, the sum of five hundred dollars."

This item is objected to, and not approved, for the same

reason given for the disapproval of the last-mentioned item, and

for the further reason that chapter 112 of the Laws of 1875,

above cited, provides that there shall be paid annually to the

Clerk of the Senate five hundred dollars, and to the Clerk of

the Assembly seven hundred and fifty dollars, for indexing the

journals, bills and documents of the Senate and Assembly.

Under this statute, I suppose it was the duty of the Clerk to

prepare the index named in the appropriation without any extra

compensation whatever; and in that view of the case, this item

is even more improper than those above alluded to.

" For the county of Cayuga as an equitable reimbursement for

certain expenses incurred and paid for the two trials in eighteen

»

hundred and seventy-three and eighteen hundred and seventy-four

and the appeals thereon of Michael Donohue, a convict, indicted

for the murder of • a convict in Auburn prison, including all

disbursements made necessary during the incarceration of said

Donohue prior to, pending and subsequent to, the trials ; for like

expenses incurred and paid for the trials, in eighteen hundred and

seventy-four, of John Coughlin, Patrick Eagan, Thomas E. Hardy

and Patrick Clifi'ord, convicts, indicted for assault with a deadly

weapon upon a keeper in said prison including like disbursements

;

for like expenses incurred and paid for the trial, in eighteen hun-

dred and seventy-five, of Edwin Thomas, a convict, indicted for

the murder of a convict in said prison, including like disburse-

ments ; for like expenses incurred and paid for the trial, in

eighteen hundred and seventy-Seven, of Harvey Thorpe, a convict,

indicted for the murder of a convict in said prison, including like

disbursements ; and for like expenses incurred and paid for the

trial, in eighteen hundred and seventy-seven, of William Barr, a
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convict, indicted for the murder of a keeper in said prison, includ-

ing like disbursements, the sum of seven thousand and eleven

dollars and forty-five cents."

This item is objected to, and not approved, for the reason

that it is, in every proper sense, a private claim consisting of

very many separate items, and under the Constitution is subject

to the audit and allowance of the board of audit before the

Legislature has power to appropriate money for its payment.

This objection alone is fatal to the item without considering the

question whether such an appropriation ought ever to be made

to counties to defray the expenses of trials for crimes committed

within their borders. The same item was contained in the

Supply bill of last year, except that it did not, provide for the

expenses ol the trials of Thorpe and Barr. The reasons just

stated were then given for its disapproval, but the item has

not vet been submitted to the board of audit. Were this item

approved the Comptroller would have no power to pay it since

it has not been audited as required by the Constitution.

The item of this years difiers from that of last, only in that

it is now called an " equitable reimbursement." This does not

avoid the necessity of submitting the claim to the board of

audit, since by the statute establishing that board it is to hear

the testimony and to consider what amount " should equitably

be paid by the State to the claimants."

"For the city of Syracuse, as an equitable reimbursement and

voluntary payment of the local assessment and expenses of paving

on Salina street, in said city, in front of the Salt Springs office, in

eighteen hundred and seventy-six, three hundred and eighty-two

dollars and seventy-two cents ; of the local assessment and expenses

of constructing a sewer in Leavenworth avenue and Clark street in

said city, in front of lands belonging to the State, in eighteen

hundred and seventy-seven, two thousand four hundred and seventy-

nine dollars and seven cents."

6
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Tliis item is objected to, and not approved. In objecting to

a similar item last year, I used the following language :
" On

principle, the State ought not to be compelled to pay to its

municipal corporations assessments for local improvements within

their limits. The property of the State is ordinarily of much

more benefit to the particular locality in which it lies than to

the State itself, and to sanction the principle that the cities and

villages of the State may, in their discretion, assess State prop-

erty for local improvements, is to open the door for unlimited

calls and drafts on the treasury for moneys to be expended at

the discretion of such local authorities. Such assessment and

taxation upon State property is beyond the jurisdiction of such

municipalities. Their power is derived from the State itself,

and it is not to be admitted that they can impose liabilities on

the superior power which created them. In cases where it may

be proper for the State to contribute to such expenses, the

Commissioners of the Land Office should investigate the matter,

and the State should voluntarily pay such proportion as it may

deem just and equitable."

I am still of the opinion then expressed, and cannot therefore

assent to this appropriation.

" For the city of Utica, for the local assessment and expense of

grading Canal street from the old city line to the Whitesboro road,

five hundred and fifty-six dollars and twelve cents."

This item is objected to, and not approved, for the reasons

last-above stated, and for the additional reason that the assess-

ment in question is of an unprecedented character, the State

property upon which it is levied being the Erie Canal. To

levy assessments against the State upon this highway of com-

merce is wholly inadmissible under any circumstances. To

commence such a practice at a period when it is claimed that

the tax-payers of the State should take upon themselves the
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payment of all the expenses of maintaining the canals is

intolerable.

" For the Blind Asylum, at BataVia, for securing a supply of

water for fire and other purposes, for the purchase of apparatus

for giving instruction to the blind, for repairing rooms, for

building additional work room and for. additional bedding, ten

thousand dollars."

This item is objected to, and not approved, for the reason

that I learn from oificial sources, and from persons immediately

connected with the management of the institution, that there is

no immediate necessity for the expenditure provided for by

this appropriation, and that no injury or serious inconvenience

will be caused by its omission.

" For finishing the basement and first stories of the State Ine-

briate Asylum, at Binghamton, the sum of seven thousand five

hundred and thirty-four dollars and thirty cents."

This item is objected to, and not approved, for the reason

that the basement and first stories of the building have been

found suflScient for all the purposes for which they are required,

ever since the building was brought into use. The proofs of

its benefit to the public, thus far, have not been such as to

encourage a further expenditure for construction.

" For John Flanagan, as defendant in the action hereinafter

named, the sum of six hundred and sixty-four dollai's and sixty-six

cents, being the amount in full payment of the principal of two

judgments for costs against the people of this State in the action

commenced by the late Attorney-General against John Flanagan,

which judgments were docketed in the clerk's office of the county

of New York, the one on the eighth day of March, eighteen hun-

dred and seventy-five, and the other (affirming the first judgment)

on the eighth day of November, eighteen hundred and seventy-

seven."

This item is objected to, and- not approved, for the reason that

another provision of this bill appropriates four hundred and
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eighty-one dollars to Jolin B. Haskin on account of the same

judgment. An affidavit presented to me shows that the four

hundred and eighty-one dollars was allowed to John B. Haskin

by the Board of Audit for this same judgment. This being so

the present appropriation to Flanagan is simply a second pay-

ment by the State of the same claim, and for a private claim

which has never been allowed by the Board of Audit.

" For John Flanagan * * * and the further sum of ninety

dollars and eighty-two cents for interest on said judgments."

This item is objected to, and not approved, for the same

reason for disapproving the previous item.

' " For the payment of a canal certificate, with interest thereon,

given by the late canal commissioner in charge of the middle

division of the canals, to C. L. McAlpine, in eighteen hundred and

seventy-two, addressed to the auditor of the canal department, for

extraordinary expenses incurred in the discharge of his duties as a

resident engineer, the sum of eight hundred and twenty dollars."

This item is objected to, and not approved, for the reason

that I learn, from the records of the Canal Board and the Canal

Department, that its payment has been repeatedly refused by

different auditors of tlie Canal Department and by the Canal

Board, and the Canal Board has once, at least, held that the

claim should be properly presented to the Board of Audit.

This having been the repeated decision of the canal authorities

it does not seem that the Legislature should reverse it.

" For Weed, Parsons & Co., * * « for printing, expressage

and postage for the commissioners to revise the statutes, payable

on the certificate of the chairman of the commissioners as the

work progresses, five thousand dollars."

This item is objected to, and not approved. The total expense

of this commission to the State cannot fall beneath two hundred

thousand dollars, and may go beyond it. For this vast expend-
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iture the State has received, in my judgment, no benefit arid

much harm. The commission ceased to exist on the first of the

present month. There is no such oflScer in existence as the

chairman of the commissioners, so that there could be no oflScial
ft

certificate on which the appropriation could be paid if it were

approved. Neither is it proper to provide for paying printing,

expressage and postage "as the work progresses" since no pro-

vision has been made for the progress of the wort.

Payable from the Ordinary Canal Repair Fund.

" For the construction of a foot-bridge over the Erie canal on

Kohler street, in the village of Tonawanda, the sum of five hun-

dred dollars, or so much thereof as may be necessary."

This item is objected to and not approved. I learn, upon

inquiry in the Canal Department, that there is no money in

the treasury which can safely be applied to building bridges.

The whole amount appropriated for ordinary repairs for the

current fiscal year was six hundred and forty thousand dollars.

Of this amount two hundred and sixty-three thousand sixty-

seven dollars and sixty-six cents were expended by the Canal

Commissioners during the first four months before the Superin-

tendent of Public Works came into office, most of it having

been expended during the last two months of navigation. This

left for the Superintendent only the meagre sum of three hun-

dred and seventy-six thousand nine hundred and thirty-two

dollars and thirty-four cents with which to open the canals, to

manage and operate them during eight months up to the first

of October next. It is evident that only by the closest economy

and the avoidance of every expenditure which can possibly be

dispensed with can he hope to do this. If any appropriations

of this character were proper at all they should have been

placed in the bill making appropriations .for ordinary repairs.



86 Public Papers of Governoe Kobinson.

" For the consti-uction of a draw in the bridge over the naviga-

ble channel of the Oneida river at Brewerton, between the counties

of Oswego and Onondaga, the sum of seven thousand five hundred-

dollars."

This item is objected to, and not approved, for the same rea-

sons given for disapproving the last-mentioned item.

" For the construction of a lift-bridge over the Oswego canal, in

the city of Syracuse, on Salina street at its intersection with Bridge

street, in place of the bridge now over said canal at that point,

which was authorized by chapter 382 of the laws of 1874, the

sum of twelve thousand dollars, or so much thereof as may be

necessary."

This item is objected to, and not approved, for the reasons

given for disapproving the last-mentioned item.

"For repairing the stop-gate in the Genesee river feeder at

Rochester, and for draining and putting in sanitary condition

said feeder, the sum of one thousand four hundred dollars,

to be expended under the direction of the State Engineer and

Surveyor."

This item is objected to, and not approved, for the reasons

given for disapproving the last-mentioned item.

" For the construction of a suitable bridge over the Erie canal,

in the village of Tonawanda, connecting Delaware street in Erie

county with Main street in Niagara county, the sum of twelve

thousand dollars, said bridge to be built of such materials and in

such manner as the State Engineer and Surveyor shall direct, pro-

vided, however, that before said bridge shall be constructed, or any

portion of this appropriation shall be expended, the village of

Tonawanda and the owners of lands taken for or adjoining the

site for said bridge shall indemnify and release the State from all

and every claim for damages or compensation for land taken, or for

other damages ; and provided, further, that said village shall have

first, at its own cost, constructed the necessary abutments and

approaches for such bridge."
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This item is objected to, and not approved, for, the reasons

given for disapproving the last-mentioned item.

L. EOBINSON.

Yeto, Senate Bill, Not Printed, to Incorporate The Auburn

City Hospital.

STATE OF NEW YOKK:
Executive Chamber, )

Albany May 15, 1878. \
To the Senate:

I return, without approval. Senate bill, not printed, entitled

"An act to incorporate the Auburn City Hospital."

Section first of article eight of the Constitution is as follows

:

" Corporations may be formed under general laws, but shall not

be created by special act, except for municipal purposes, and in

cases where, in the judgment of the Legislature, the objects

of the corporation cannot be attained under general laws."

Ample provision has been made by the Legislature for the

organization of charitable and benevolent corporations. I sup-

pose the association proposed to be created by this bill could as

well be organized under the general law. Its creation by

special act is therefore unconstitutional.

L. EOBINSON.

Veto, Senate Bill, No. 161, to Incorporate the Grand Coun-

cil OF EoYAL Templars of Temperance.

STATE OF NEW TOEK:
Executive Chamber, )

Albany, J/ay 15, 1878.
J

To the Senate :

I return, without approval, Senate bill No. 161, entitled "An

act to incorporate the Grand Council of Eoyal Templars of

Temperance of the State of New York."



88 Public Papers of Goveenoe Robinson.

From the provisions of the first and second sections of this

act, it seems clear that the corporation sought to be created by

it falls within the class known to our general statutes as char-

itable and benevolent. For the organization of these institutions

the general law makes abundant provision. The object of the

proposed society may be. fully a,ttained under the general act.

If this assumption is correct, the Legislature has no constitu-

tional power to pass a special act of incorporation, under the

proscription of section first of article eighth.

L. EOBINSON.

Memoeanda Filed with Certain Bills by Goveenoe Robinson,

IN the Office of the Seceetaet of State, June 1st and

14th, 1878.

STATE OF NEW YORK

:

Executive Chambee, )

Albant, June 1, 1878. f

Statement of item of appropriation oijeoied to, and not approved,

contained in Assembly hill No. 475, entitled ''An act to amend
chapter 309 of the Laws of 1877, entitled 'An act mahing an

appropriation topay the expenses of the collection of tolls, super-

intendence, ordinar'y repairs and maintenance of the canals for
the fiscal year commencing on the first day of Octoier, 1877.' "

" For the construction of an iron bridge over the Champlain

Canal, at Ship street, in the city of Cohoes, the sum of three

thousand five hundred dollars, or so much thereof as may be neces-

sary, to be expended under the direction of the Superintendent of

Public Works."

This item is objected to, and not approved. I am officially

informed that there is no money in the treasury which can

safely be applied to building bridges. A number of appropria-

tions for the erection of such bridges were stricken from the

annual Supply bill, and the reasons given for their disapproval

apply with equal force to this one.

L. ROBINSON.
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STATE OF NEW YORK

:

Executive Chamber, )

Albany, Jvne 14, 1878. ) •

Memorandum in brief of the reasons for disapprovi/ng Assembly

hill No. 155, entitled " An act to authorize the formation

of town insurance companies.''^

Without discussing the wisdom of establishing town insur-

ance companies upon the principles of this bill, I am of the

impression that such companies, properly guarded and well

administered, are not objectionable and may be very desirable,

but after a careful perusal of this bill I am satisfied that

there are numerous defects in it which would prevent any

satisfactory administration of it, and would lead to diiHculties

which its advocates do not desire and would very much regret.

It is much better, therefore, to leave it to be perfected at

the next session of the Legislature.

L. EOBINSOK

a

STATE OF NEW YORK:
Executive Chamber,

Albany, Jvm,e 14j 1878.

Memorandum in brief of the reasons for disapproving Senate

bill No. 292, entitled., " An act to protect the rights of citi-

zens of this State holding claims against other States."

The Constitution of the United States does not permit a

citizen to sue a State in the United States courts. This bill

attempts to evade that provision by authorizing a citizen of

this State holding any obligations of other States to assign

his claims to the State, and to be prosecuted in the name

of the State by the Attorney-General for the benefit of the

individual. In other words, it requires the State to lay down
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its dignity, its honor and its integrity as a sovereign State

of the Union, and to become a collecting agent for speculators

in State bonds, or written obligations against other States,

and in so doing to evade the Constitution and to assume

a false position by prosecuting claims in which it has no

interest whatever.
L. EOBINSON.

STATE OF TTEW YOEK

:

Executive Chambee, )

Albany, June 14, 1878.

)

Memorcmdum in hrief of the reasons for disapproving Assembly

hill Wo. 511, entitled " An act to change the location of

the court-house and clerics office of Richmond cownty hy a

majority vote of the Board of Supervisors of said county,

and a vote of approval hy the electors of said covm.ty."

A fatal defect in this bill is that it makes its enactment

dependent upon an affirmative vote of the electors of Rich-

mond county. This has been repeatedly held unconstitutional

and so decided by the Court of Appeals.

L. ROBINSON.

STATE OF NEW YORK

:

Executive Chamber, )

Albany, June 14, 1878.

)

Memorandum in hrief of the reasons for disapproving Assembly

hill No. 28, entitled ^'An act in relation to the Commissioner

of Jurors in the city of New York."

The salary of the Commissioner of Jurors is much too large.

One-third of the present compensation would be abundant. It

should be under rather than over five thousand dollars. This bill

seeks to reduce it by legislating out of ofl5ce the present incum-
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bent, and providing for the appointment of his successor within

five days, who shall serve at a salary o| seven thousand five

hundred dollars per annum. The Constitution declares that " the

Legislature shall not pass a private or local bill * * *

creating, increasing or decreasing fees, percentage or allowances

of public officers, during the terra for which said officers are

elected or appointed." Allowances include salaries. If this bill

declared that the salary of the present Commissioner should be

reduced to seven thousand five hundred dollars, it would be a

nullity. The form in which it is put is simply a device to

evade the operation of the Constitution. If it may be legally

evaded in this way, it may be in any case covered by its pro-

visions. Firmly as I believe that this exorbitant salary is an

outrage on the people, I am yet confident that so fiagrant an

attempt to nullify the organic law will prove far more costly

than the payment of the salary during the term of the present

officer. The same section which prevents the reduction of the

Commissioner's salaries during his term also forbids the

increase of their salaries. If it may be cheated once for a

reduction, it may be cheated many times for less worthy objects.

Aside from its unconstitutionality, the bill contains the

remarkable provision that a successor to the present incumbent

shall be nominated fifteen days before his office is vacant, the

Mayor being directed to appoint a successor within five days,

and the office being declared vacant at the expiration of twenty

4 days from the approval of the act. Believing that far more

harm than benefit will result from this enactment, I am

reluctantly compelled to withhold my approval from it.

L. EOBINSON.
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STATE OF NEW YORK:
Executive Chamber, )

Albany, Jv-ne 14, 1878.)

Memm^andum in, brief of the reasons for disa/pprovvng Assembly

hill No. 435, entitled "An act to secure letter pvhUc

administration in the city of New York."

This bill is of the same character as are nearly all the

long bills passed by the Legislature in relation to the city

of New York. They usually contain as this one does a few

very excellent sections surrounded by a great many others

which are bad and mischievous. The latter so far overbalance

the former as to render it certain that more injury than

benefit will result from their becoming laws. A great number

of such bills were passed by the Legislature in 1877, and

nearly all of them were disapproved, very greatly to the

relief and advantage of the city as is now very generally con-

ceded. This bill is of the same character. I am, therefore,

constrained to withhold my approval of it, and to express

the hope that hereafter if the city persists in being governed

at Albany, every bill shall embrace but one subject, and if

possible but one section, so as to prevent good measures from

being smothered by bad ones.

L. ROBINSON.

STATE OF NEW YORK

:

Executive Chamber, )

Albany, June 14, 1878.
)

Memorandum in brief of the reasons for disapproving Assembly

bill No. 325, entitled "An act relating to certain of the jmblic

burdens of the various cities of the State."

Repeated and careful readings of this bill have brought me
to the conclusion, contrary to all my previous hopes, that it
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ought not to be approved. Its provisions are amazing. They

violate not only constitutional provisions, but all sound prin-

ciples of municipal government. The very title is deceptive,

and the bill opens with a piece of jugglery. It pretends to

have the name and character of a general bill, when its every

section applies, and was designed to apply, only to the city of

New York. It then proceeds to clothe the four officers compos-

ing the Board of Estimate and Apportionment with the most

despotic and absolute powers. It authorizes and requires them

" to fix, determine and re-gulate * * * the fees, percentages,

allowances and salaries provided for, in whole or in part, by tax,

or from the proceeds of the obligations of the city, of all public

officers, employes and others, which are or may be payable

directly or indirectly out of the treasury, or the money of said

city, and in regulating such fees, percentages, allowances and

salaries," the Board of Estimate and Apportionment is author-

ized, " in its discretion, to reduce the number of such officers,

employes and others, except judges and justices, and except as

herein otherwise provided."

This section confers upon tlie Board of Estimate and Appor-

tionment full and unlimited power to dismiss every member

of every board of commissioners except one. Selecting one

member of each board for retention, theymay dismiss all other

Commissioners of the Police Department,. Fire Department,

Dock Department, Park Commission, Health Department, Board

of Charities and Corrections, Commission of Taxes and Assess-

ments, and all other boards, if any there are, except the Board

of Education. Furthermore, the act gives to the Board of

Estimate and Apportionment such absolute control over the

compensation and pay of all departments as to put it in their

power to utterly destroy any and every department if they

clioose. In distributing the amounts to be apportioned to the
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different boards, any amount, however small or large, will meet

all the requirements of the bill.

The Board of Estimate and Apportionment is further author-

ized to "regulate, fix and determine the sums to be applied

and paid during any one year for any purpose which is or is

to become a charge against or a burden upon said city,

whether the same is fixed by special law or otherwise, except

the proportion of the State tax to be paid by said cify, and

the amount required to be provided by law to pay or to be

applied on account of any bonds or stocks of said city, payable

from taxation, not otherwise provided for, and the interest on

the bonded debt of the city." It is ditficult to say what mis-

chiefs and wrongs may not be perpetrated under this sweeping

and unlimited power. It authorizes general disregard of con-

tracts and promiscuous violation of public faith. It nullifies

alike the obligations of contract and statute liability. My atten-

tion has been called to one in particular of great magnitude.

The act of 1875, chapter 300, in relation to the construction of

the Brooklyn bridge, provided that the city of New York

should pay one-third of the cost of building the bridge, and that

the city of Brooklyn should pay the other two-thirds. This act

was accepted and acted upon by both cities. Several millions

of dollars have been paid by the city of Brooklyn on the faith

of it, and some two or three millions have been advanced by

the city of New York. The present act confers upon the

Board of Estimate and Apportionment full power to repudiate

that act and to violate the good faith to which the city was

bound by it. No pecuniary advantage can compensate any

community for a violation of its public faith ; the pretended

economy which cloaks the mischief of this bill would poorly

pay the city for its broken credit and lost honor.

The attempted evasions of the provisions of the Constitution
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in regard to local legislation are too transparent to deceive any

one who carefully reads the bill. In substance it is, from begin-

ning to end, a local bill relating only to the city of New York.

Consequently all its provisions in regard to the reduction of

salaries, fees, percentages and allowances during the terms for

which officers are elected or appointed, are absolutely void

under section eighteen of article three of the Constitution. What

advantage, then, is the city to receive from conferring upon the

four individuals constituting the Board of Estimate and Appor-

tionment these enormous powers? They were not chosen or

appointed with reference to the exercise of any such arbitrary

authority, yet the very existence of the government ns put in

their hands. They may overturn everything. They may destroy

everything in the way of government. It is no answer to

say that " the local authority " would not dare to abuse the

powers thus conferred upon them. Why set the pernicious

example of conferring upon them powers which they will not

exercise because they dare not?

The city should have some great return for all this, and

what is it? It is simply and briefly a direction to so arrange

its estimates and apportionments as to reduce the expenses

two millions of dollars below what they were in the previous

year, and one million of that amount is to be taken from

salaries. This and-nothing more.

Suppose that the board do not in their wide discretion see

fit to obey this direction, what is the remedy ? There is no

penalty for disobedience in the act. There is no specific thing

defined in the law which, they are to do, and to the doing

of which they can be compelled by any court. There is, in

short, no remedy and no punishment if the board choose not

to follow the direction given in the bill. The result is that

the bill gives away all the powers which have been men-
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tioned, for nothing, and in so doing gives away the govern-

ment of the city. It is another instance added to the manj

that have gone before, of the bad work of the Legislature

when it acts as the Common Council of the city of New

York. Nearly all the good which the local authority can

accomplish much more than it would accomplish under this

bill, it has already power to effect under the charter of 1873,

if faithfully administered.

The much talked of tax reduction is not to operate on the

levy of 1878, but is postponed to 1879, more than a year hence.

Before that, another Legislature will have assembled and may

pass a proper act. And generally as to the provisions of the

bill, it may be said that they largely consist of the delegation

to the Board of Estimate and Apportionment of powers not

vested in the Legislature itself, and whicli it could not give

away. Its only real effect would be to inaugurate colossal liti-

gation to determine what powers if any were constitutionally

conveyed by it.

There is another view of this deceptive and double-faced bill

which seems to me conclusive. It is craftily drawn under tlie

pretense of being a general bill. If this pretense is false, and

if the bill is in reality a local bill applicable to the city of

New York alone, there can be no pretense that it is constitu-

tional. It would, in that case, be absolutely void. On the

other hand, if the pretense is not false, if the bill is in reality

what it claims to be and what it must be to have any vitality,

it applies to every other city in the State and is of deep con-

cern to them. It clothes " the local authority," whether a

Common Council or a Board of Estimate and Apportionment,

with all the despotic and unlimited powers conferred upon that

board in the city of New York. It practically overturns the

charter and administration of every city in the State. If any
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of them have Uoards of Estimate and Apportionment, as the

Bill would seem to imply, they are imperatively required to

reduce their expenses by tvro millions of dollars a year. The

operation of this requirement may be illustrated by relerenee

to the city of Albany, which has a department established by

law which answers in its powers and duties and its administra-

tion_ substantially to the Board of Estimate and Apportionment

in the city of New York, although it is not called by that

name. As it has similar powers and duties there is no good

reason why it should not be regarded as such a board, no matter

by what name it may be called; and if it be regarded as such

a board then this bill imposes upon it the duty of reducing the

expenses of the city of Albany to the extent of two millions of

dollars per year, when its ordinary expenses are only about

one-fourth that sum.

In conclusion I am constrained to repeat what I have so fre-

quently said before that until the city can have a charter and

a local government representing its people, and acting for it at

home, it is far better for them to be without legislation than

to come to Albany for it.

L. EOBmSON.

STATE OF NEW YORK:
Executive Chamber, )

Albany, Jime 14, 1878.
j

Memorandum in hrief of the reasons for disapproving Senate

hill No. 135, entitled ''An act relative to the Justices of the

Swpreme Court in the Third Judicial District.''^

For many years the most eminent judges on the bench of

the Supreme Court, and in the Court of Appeals, received

annual salaries of twenty-five hundred dollars per year. Subse-

quently the salaries were raised to thirty-five hundred dollars,

7
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and still later to six thousand dollars per year, with a per diem

allowance of five dollars for every day in which the judges were

absent from home upon official duty. In lieu of this per diem

allowance a gross sum of twelve hundred dollars per year was

afterwards allowed annually to the Judges of the Supreme

Court, making their pay seven thousand two hundred dollars

per year, which is the amount at present paid to them, except

in the First and Second Districts. In the First District the

compensation has been carried up to the extravagant sum of

seventeen thousand five hundred dollars per annum. In that

part of the Second District composed of Brooklyn and the

county of Kings it has been raised to thirteen thousand two

hundred dollars, and in the residue of the Second District

twenty-five hundred dollars a year has been added, so as to

make the pay of the two judges not residing in Kings county

nine thousand seven hundred dollars. The reaction from the

salaries of twenty-five hundred dollars, which were universally

admitted to be too small, has been somewhat violent, and has

carried the salaries up to a higher point than was contemplated

by anybody when it commenced. As one extreme usually fol-

lows another, there will very h'kely be reaction downward if

the salaries be crowded upward to a higher figure. Already

complaint is heard on every hand of the extravagant compensa-

tion paid in the First and Second Districts, and a bill has

passed both houses of the Legislature containing a provision

requiring the salaries of all newly elected judges to be cut down

to a sum not exceeding ten thousand dollars in those cities.

At such a time as the present,' when the wages of labor are

falling everywhere, when the prices of commodities are also

falling, when the expenses of living are diminishing, and when

the payment of taxes has become oppressive to all and distress-

ing to many, the bill under consideration proposes to increase
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the compensation of the judges of the Third District from

seven thousand two hundred dollars to nine thousand seven

hundred dollars, an amount greater by two hundred dollars than

is paid to the Chief Justice of the Court of AppeaJls, and

greater by seven hundred dollars than is paid to either of the

Associate Justices of the Court of Appeals
;
greater by twenty-

five hundred dollars than is paid to either of the Justices of

the Supreme Court in the other five districts of the State

;

greater also by three thousand seven hundred dollars than is

paid to the Comptroller of the State, Superintendent of Public

Works and Superintendent of State Prisons, whose labors and

responsibilities are not surpassed by those of any judge; and

greater by four thousand seven hundred dollars than is paid to

either of the other State officers, with a single exception. If

this bill becomes a law, the judges of the other five districts

will, of course, claim to be put upon equality with those of the

Third District, and it surely cannot be expected that the Judges

of the Court of Appeals will be content to serve for a less

compensation than is paid to the Judges of the Supreme Court.

There is another and an unanswerable objection to the bill.

It is clearly unconstitutional. There is no more wholesome prin-

ciple embedded in our Constitution than that which declares

that the compensation of a public officer shall not be increased

or diminished during the term for which he was elected or

appointed. It guards the faithful officer from any hostility

which may be provoked by a fearless and honest discharge of

his duty. It also guards the public against importunate appeals

made to the Legislature by public officers who may be disposed

to wield the power and influence of their positions to obtain

an increase ot their pay. It was originally and for a long time

an express and special provision of the Constitution, as to the

Judges of the Supreme Court, that their compensation should
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neither be increased or diminished during their official terms.

The same general restriction was put upon the salaries of all

State officers. Unfortunately section fourteen of article six of

the Constitution, as amended in 1869, asserted only half of the

rule. It declared that the compensation of the judges should

not be reduced during their term. It said nothing in regard to

their being increased. On that point it was entirely silent. It

was assumed that by implication they might be increased, and

repeated efforts, usually successful, were made to increase them

until they were raised to their present amounts. The Consti-

tutional Commission which sat in 1873, four years subsequent

to the amendment and mutilation above referred to, determined

to close, as effectually as language could close it, this open door.

Section eighteen of article three, as adopted in 1874, declares

that " the Legislature shall not pass a private or local bill

* * * creating, increasing or decreasing fees, percentage or

allowances of public officers during the term for which said

officers are elected or appointed ; " and section twenty-four of

the same article, adopted at the same time, provides further,

that " the Legislature shall not, nor shall the Common Council

of any city, nor any Board of Supervisors, grant anj' extra com-

pensation to any public officer, servant, agent or contractor."

It is said that section eighteen does not apply to this bill because

it is not a local bill. As the bill affects only the seven counties

composing the Third District, and has no relation to the other

fifty-three counties, and as it affects only the four justices in the

Third District out of the thirty-three justices in all, I do not

see why it is not to all intents and purposes a local bill. It

has no relation to the jurisdiction, powers or duties of the

judges. It simply relates to an extra compensation to be pro-

vided for them by the local district. But be that as it may,

the twenty-fourth section makes no reference to a local bill.
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It is general, and provides that no extra compensation shall be

paid to any pnblic officer. It uses the very same word "com-

pensation " which is used in the fourteenth section of the sixth

article. If the word was used in place of the word "*salary

"

in that section, it was used in the same relation in this twenty-

fonrth section. It is impossible to construe these words, it

seems to me, in any way which will admit of the payment of

an extra or additional compensation over and above that which

was fixed by law when the justices accepted their offices, and

which cannot under these provisions be either increased or

diminished during their terms of office.

It is conceded that the twenty-fourth section of the third

article forbids the Legislature to grant any single sum as extra

compensation to a public officer, but it is said that this does not

extend to a provision increasing the salary of an officer during

his term. I cannot myself see why, if the Constitution pre-

vents the grant of a single sum as an extra compensation for a

single year, it does not with ten times more force nullify a bill

which in its own language grants a sum of twenty-five hundred

dollars to each judge of the Third District, " in addition to the

compensation now allowed by law," for each and every year of

the next ten. It seems to me that the most technical and

refined construction cannot torture the meaning of the twenty-

fourth section into anything else than what it fairly and clearly

expresses. No extra compensation shall be made by the Legis-

lature or Board of Supervisors. The first and leading definition

of the word " extra," as given in Webster's Dictionary, is

" something additional," and this bill defines for itself that the

twenty-five hundred dollars is an additional compensation, that

is to say, an extra compensation. It is so much over and

above the compensation fixed by law for which the judges

virtually contracted to serve when they accepted their offices,
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and the Supervisors are required in each and every year to

levy and pay over this additional compensation ; that is, the

bill requires them to do precisely the thing which the twenty-

fourth section says they shall not do.

And it is proper for me to add that I was a member of the

Constitutional Commission of 1873, and that while I concede

that the language of the Constitution is to be construed as it

is written, my own recollection is so positive that the intention

of the framers of the amendment in the third article was to

destroy, root and branch, the possibility of an increase of com-

pensation during an official term, that I should do less than

my duty if I failed to protest against a construction which

would nullify both the intention and the words. There can be

no injustice in this. The State can never afford to put itself

in a position of doing injustice. No man is bound to accept

an office if he objects to the amount of compensation fixed,

and no man is bound to retain an office which does not afibrd

him sufficient compensation.

It is said that the fourteenth section of article sixth is unaf-

fected by the amendments, because it was not repealed or

abrogated by them. The answer to this is, that there was

nothing to repeal or abrogate. There was no affirmative

authority in section fourteen to increase salaries during the

term, consequently it could not be repealed. It was sufficient

to forbid the increase as to every public officer in the State,

by an amendment of the Constitution adopted some years later

than the sixth ai'ticle. This the twenty-fourth section clearly

and emphatically does. These reasons compel me to disapprove

the bill.

L. ROBINSON.
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STATE OF NEW YORK

:

Executive Chambee,
|

Albany, June 14, 1878. \ •

Memorandum in hrief of the reasons for disapproving Senate

hill No. 280, entitled ^^An act amending the Code of Civil

ProeedureP

Several acts amending single sections of the Code of Pro-

cedure have been passed and approved during the recent session.

This bill contains about seventy additional amendments, and

they are made in the same form in which amendments are

usually made to cases and bills of exception, that is, striking

out and inserting various words and sentences. They do not

give the section as it will read when amended, consequently it

will require two men to apply the Code as amended by this

bill, one to read the sections as they stand the Other to read

the amendments to them. Undoubtedly some law-book pub-

lisher will publish a compilation undertaking to insert these

amendments in their proper places, but such compilation will

not be law and may not be reliable. The bill would only add

to the uncertain condition in which the Code now is. The

whole thing seems to me so hopeless that the more it is

worked at and amended the worse it becomes.

L. EOBINSON".
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STATE OF NEW YORK:
Executive Chambee, )

' Albany, June H, 1878.

)

Memorandum in brief of the reasons for disapproving Assembly

bill No. 575, entitled "An act in relation to elections in the

city of Albany, and to provide for ascertaining by proper

proofs the citizens who shall be entitled to the right of suf-

frage thereat.'^

The Constitution, article three, section eighteen, declares that

the Legislature shall not pass a local bill for opening or con-

ducting elections. This bill is from its title to its last section

entirely local, relating to the city of Albany alone, and is, of

gOurse, in conflict throughout with the provision of the Consti-

tution referred to.

L. ROBINSON.

STATE OF NEW YORK :

Executive Chambee, )

Albany, June 14, 1878.
)

Memorandum in brief of the reasons for disapproving Assembly

bill No. 250, enUtled '^An act to provide for the appointment

of Special Game Constables^

Nothing will be gained by the approval of this bill as no

appointment can be made under it until the next session of the

Legislature, inasmuch as all nominations for those oflicers are to

be confirmed by the Senate.

No less than fifteen bills were passed by the Legislature for

the protection of " moose, wild deer, birds and fish." Of these

a great many were amendments of the same sections of former

laws. The result would be, if any^ or all of such bills should

be approved, that the last one approved would nullify all that
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went before it. 'Besides this difficulty I iind that all these

game laws fix heavy penalties for their violation, whilst they

pat the law into such disorder and confusion that no man

could ascertain what would be a violation of it. I am wholly

unable to ascertain this for myself after a most careful examina-

tion of these bills. I have, therefore, determined not to approve

any of them but to leave the whole matter to the action of the

next legislature when, if the game laws need so much amend-

ment, a well-considered, consistent and intelligible bill should

be passed covering the whole ground.

L. EOBINSON.

Dismissal of Chaeges Against Heney E. Richmond, Shekiff

of moneoe countt.

STATE OF NEW TOEK:
Executive Ohambee,

)

Albany, July 5, 18Y8.
j

In the matter of the charges against Heney E. Richmond,

Sheriff of Monroe County.

The official term of the Sheriff of Monroe county will end on

the thirty-first day of December next, leaving him less than six

months to serve. A large portion of that time would be

unavoidably consumed in the trial of the charges, and even if

the trial should result in a removal, the person appointed to

succeed him would scarcely have time to prepare for and enter

upon an efficient and successful discharge of his duties before the

sheriff to be elected in November would take possession of the

office. It is clearly evident, therefore, that it would be unwise

to enter upon the investigation of the charges and to incur the

labor, and expense of a trial unless the charges are of a very

grave and serious character, and such as to imperil public inter-

ests and make it improper that the Sheriff should continue in

power for any length of time beyond what would be abso-



106 Public Papees of Goveenoe Eobinson.

lately necessary for his removal. Upon examihing the charges,

I find most of them to be general, vague and indefinite, to such

a degree as to render it improper to require the Sheriff to go

to trial upon them, and impossible for . him to make specific

answers to them. The few charges which are specific, relate

mainly to questions of accounts between the Sheriff and his

subordinates, and have very little in them affecting public inter-

ests. The worst that can be said of any of the charges is that

the Sheriff has followed practices not very commendable it is

true, but very generally indulged in by other Sheriffs and sup-

posed to be legal.

If it should be determined to proceed with the trial, it would

be necessary to have the charges extensively amended, so as to

make them specific, or else to have new charges prepared in

proper form and submitted, giving the Sheriff an opportunity to

answer such new or amended chai'ges, all of which would con-

sume much more of the brief time left to the Sheriff in his office.

For this reason, and because the charges are not of such a grave

and important character as to demand this extraordinary action,

I have come to the conclusion that it is my duty to dismiss them,

and they are accordingly hereby dismissed.

L. EOBINSON.

Oedee Removing Thomas J. Beown feom the Office of Stjpee-

INTENDENT OF THE PoOE OF OnBIDA CoUNTT.

STATE OF NEW TOEK:
Executive Chambee,

j

Albany, October 4, 1878.
\

In the matter of the application for the removal of Thomas J.

Beown, from the office of Superintendent of the Poor of Oneida

County.

Charges of official misconduct against Thomas J. Brown, Super-

intendent of the Poor of Oneida county, having been formally
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presented to me, and the said Thomas J. Brown having been

duly notified to show cause why he should not be removed from

his office, and having been duly heard in his defense by counsel,

and upon such hearing sufficient proof having been adduc^ before

me to sustain the charges of gross negligence and incompetency,

it is ordered that the said Thomas J. Brown be and he hereby is

removed from the said office, of Superintendent of the Poor of

the county of Oneida.
L. KOBINSON.-

Dismissal of Chaeges Against Hon. A. P. Smith, County

Judge of Coetland County.

STATE OF NEW YOKE

:

Executive Chambbe, )

Albany, October 11, 1878.

)

In the matter of the charges preferred against Abeam P. Smith,

Countp Judge of Cortland County.

Charges of malfeasance in office against Abram P. Smith,

County Judge of Cortland county, were presented to me in

March last, and upon them I was asked to recommend to the

Senate his removal from office. A very superficial examination

showed that they were not sufficiently specific, and they were

returned for correction in that respect. Some time after the

adjournment of the Legislature they were again presented in

most voluminous form, and attended with exhaustive briefs in

support of, and opposition to them. I am urged to recommend

the removal without examination, upon the ground that the

Executive recommendation in such cases is mere matter of form,

and that the Senate is in fact the sole arbiter. It is further urged

that if I am not able to take this view of the constitutional

provision, I make full investigation of the matters charged, with

a view to an intelligent recommendation on the subject.
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It is neither possible nor necessary to discuss these propositions

at length. I do, however, regard it as my duty to say ot the

first request that the Executive recommendation in such a case

is never properly matter of form. The Constitution has made it

prerequisite to the jurisdiction of the Senate. It is idle to claim

that this provision is without meaning. The recommendation of

the Executive is as essential to the proceedings against a judge

as the indictment of a prisoner is to his trial. It is a prerogative

of the Executive and a security to the judicial ofiicer which no

Governor, in my judgment, ought to waive. It seems unjust that

any judge should be thus certified to the Senate as deserving

removal unless the Executive has made sufficient examination of

the matters charged to raise a fair presumption of guilt.

Firmly convinced of the soundness of this doctrine, I

have given to the present case most careful examination. I have

heard, by counsel and in person, accusers and accused. I have

read and reread the lengthy papers submitted, and after long

consideration I am driven to the opinion that these charges must

be dismissed. The most prominent reasons for this conclusion

are briefiy these

:

First, of all the cloud of accusations, more or less defined, not

a single specific act is claimed to have been committed within

the present term of office, while most of them antedate even

the term immediately preceding the present. I am aware that

it has been heretofore ruled that acts committed in a former

term might be shown on such trials, but I do not recall a case

in which any judicial officer has been impeached or removed

solely for acts done prior to the commencement of his pending

term. I do not know of any precedent which justifies so sweep-

ing a proposition. Nor does it seem proper that a removal

should be made under such circumstances.

If a single improper official act can be shown within the
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present term, those of prior terms may, perhaps, be regarded

with it in considering the question of fitness for continued service.

But the fact that the people of a county have twice chosen the

officer to his present position since the commission of (most of

the acts charged, and that after all of them were at least a year

old he was again elected, raises the question whether any lapse

of time constitutes a limitation in such a case.- The power of

removal has been vested in the Governor and Senate, to be exercised

in cases where the appointing power, that is, the people, cannot

effect the object sought. If the people could replace a corrupt

official at any time, there would be no need of the prescribed

proceeding. But in the present case the people have had their

opportunity, and less than a year ago instead of exercising it

re-elected the accused official to another six years' term. It does

not seem to me that the Governor and Senate are warranted in

removing him now for causes, all of which existed and were

well known at the time of his recent re-election. The principle

claimed by the prosecution would justify his removal in the

present term for offenses committed in a remote prior term of

office, although between the offense and his present term the

place had been filled for one or more intervening terms by

another person. No court would sanction such a doctrine, yet

it must be taken to justify the action urged in this case. The

people may make unwise selections at the polls, but that is an

evil inherent in our system. An appeal does not lie from the

voters to the Governor and Senate. The electors of Cortland

county have committed a judicial trust to their Judge elect for

a period of six years. For any malfeasance in the adminis-

tration of that trust he is liable to removal. And in the

investigation of such a charge his acts in previous terms may

be examined as bearing on the subject, but otherwise his official

delinquencies in prior terms are, in my judgment, not matter

for independent proceedings.
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' Again, the most serious of the alleged oflFenses are by law

the subject of indictment, and thus the truth of the allegations

made against and disputed by the judge may be easily tested.

A conviction will oust him from his office, and if the proof be

sufficient to warrant his removal by the Senate it will support

his conviction upon indictment. In view of the voluminous

character of the charges, and the fact that many of them cover

a period of more than ten years, it seems to me tliat the method

of indictment is simpler, safer, far less expensive and in every

way preferable to the cumbersome method for removal by the

Senate, even if the latter were legally proper. It is not proba-

ble that this case could be fully tried before the Senate in less

than three months, and I do not feel justified in initiating pro-

ceedings so expensive and tedious to reach a result easily

attainable by the simpler method of indictment. Moreover, the

history of trials before the Senate does not inspire the convic-

tion that their results are more nearly in accord with evidence

and justice than those of ordinary juries.

As to the charge of bribery at election I should say that it

has no proper place here. It is a personal and not an official

act. The Constitution and the law made it a higher crime and

give it a severer punishment than that contemplated by the

provision for removal. If these accusing citizens believe it to

have been committed it is their duty to present the guilty

party to the grand jury for indictment rather than to the

Executive for removal. The claim that the accused would be

secured from punishment because the District Attorney of Cort-

land County is himself involved in the accusation is wholly

unsound. The law provides ample means of replacing the

prosecuting officer in proceedings which affect himself, and if

the claims of his complicity be true he should be named in the

indictment. It is certainly not becoming that reputable citizens
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should come before the Executive charging their highest county

officials with repeated felonies and asking that the modern pun-

ishment of a recommendation of removal be inflicted, while in

the same breath admitting that no step looking to the sterner

sanctions of law has ever been taken.

For these reasons I am of the opinion that the truth of these

charges, which (as I am informed) is to be stoutly controverted

by the accused, may be far better determined in the trial of

indictments and, therefore, dismiss the charges.

L. ROBINSON.

Letter to Supreme Court Denying their Right to Issue

Writs of Certiorari to the Governor.

STATE OF NEW YORK :

Executive Chamber, )

Albany, October 29, 1878. \

To the Swpreme Court of the State of New York:

I have been served with a writ of .certiorari commanding

me to certify to a Special Term of the Supreme Court of the

State of New York, at the court-house in the city of Albany,

an order, and all proceedings on which the same was based,

made by me, as Commander-in-Chief, about the 24th day of

July, 1878, dismissing Captain Noah L. Cocheu from the

military service of the State.

I deny, with great respect, the right of the court, or a judge

thereof, to issue said writ of certiorari to me, or to review,

directly or indirectly, my action in the exercise of a discretion

vested in me by the Constitution and laws of the State. I also

claim that the court has no power in this manner to compel

the production of the papers in question.
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I make this explanation as matter of courtesy, supposing this

writ to have been granted without sufficient examination to

enable the court to fully understand its sweeping provisions.

L. ROBmSOK-

Peoolamation, Appointing a Day of Thanksgiving.

PEOCLAMATIOK

By Lucius Kobinson, Goveenoe.

When we call to mind the gifts that God has sent us and

the ills which he has spared us in the year now ending, we

find great canse for gratitude to Him. The health of our people,

the peace and good order of the State and the continued care

of Providence give us abundant reason to rejoice. It is fit that

in this time of gathered fruit and harvest, keeping the sacred

usage of our fathers, we give public thanks for these and all

other good things.

Therefore, I hereby designate and set apart Thursday, the

twenty-eighth day of November, instant, as a day of Thanks-

giving to God for all his mercies. And I recommend that

the people of this State on that day cease from their wonted

work, and assembling in their usual places of worship make

public ofEer of their thanks. And while we hold these joyous

services let us not fail to mark the day with acts of Christian

charity towards the poor -whom we have always with us.

Done at the Capitol, in the city of Albany, this fourth day of

[l. S.J November, in the year of our Lord one thousand eigjit

hundred and seventy-eight.

L. ROBINSON.
By the Governor

:

David C. Robinson,

Prvoate Secretary.
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Annual Message of the Governor.

STATE OP NEW YOKK:

Executive Chamber, )

Albany, January 7, 1879.
)

To the Legislature :

The ever^t which first claims attention is your removal

into the New Capitol. The condition of the appropria-

tion of last year has been so far fulfilled that the Assem-

bly chamber is substantially completed. The room

intended for the Court of Appeals has been fitted up

for the temporary use of the Senate, the court in the

meantime occupying the old Senate chamber. AH the

rest of the building, except the Attorney-General's

oflB.ce, remains unfinished. Many millions of dollars

and years of time will be required to complete it,

although the sum already expended upon it amounts to

$9,276,615.36. My views in regard to the extravagant

cost of the building, its ostentatious exterior and most

inconvenient interior, have been frequently expressed,

and they remain wholly unchanged. The subject of

further appropriations for the work will be presented in

another part of this message.

I sincerely hope that jou will find the change con-

ducive to your health and comfort, and in every way

so agreeable and convenient that you will not regret

it. If the occupation of their new and gorgeous apart-

ments shall lead the two houses of the Legislature to
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so emulate the exalted virtues wMcli have, at different

times and on many occasions, adorned the history of

the old chambers, that tHey shall enact only wise and

good laws, that they shall honestly and faithfully

execute the great trust committed to them by the

people, that they shall strictly obey the Constitution

and the laws, that they shall establish and maintain

a higher tone' of public morality, the enormous cost

of the building will be repaid in something better than

money. But if, on the other hand, no such effects

appear, if the lamentable vices, which have too often

marked the legislation of the old building shall stain

that of the new, if the extravagant expenditure made

upon it is to stimulate profuse and wasteful appro-

priations to other objects, if, instead of encouraging a

plain and honest republican simplicity, it is to culti-

vate a weak and vain desire to imitate the manners of

European courts or to rival regal magnificence and

imperial splendors ; nay, more, if bribery and cor-

ruption, following naturally in the wake of such influ-

ences, shall soil the new chambers, the people will

have cause to regret the erection of such a Capitol,

and to wish that the earth might open and swallow

it up.

I trust that you may be so enlightened and guided

of the Divine Wisdom, that you may choose and fol-

low the better path.

Finances.

You will be pleased to learn that the financial affairs

of the State are in a more satisfactory condition than

they have been at any time within a long series of
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years. It has no longer any Greneral Fund debt, any

bounty debt, nor any floating debt. These have all

been paid and extinguished. A small remnant of the

canal debt alone remains to be provided for. The able

and faithful management of the financial department has

maintained a steady and uninterrupted advance towards

lower expenditures, lower taxes and a rigid account-

ability for all payments from the treasury. This is

strikingly illustrated by the following statement

:

In 1874 the State tax was $15, 727, 482 08

In 1875 ._ 14,206,680 61

In 18V6 8,529,174 32

In 1877 8, "726,511 01

In 1878 7 , 941 , 297 94

The administration of the affairs of the canals and of

the State prisons under the new systems, through single

officials and responsible heads, exhibits the most satis-

factory results in the same direction. No reformation in

State affairs and finances was ever more thorough and

complete.

But for the school tax and the enormous demands for

the New Capitol the tax levy would not be more than

about one-half its present amount.

The following statement gives a general account of the

financial operations of the year

:

Aggregate balances in the treasury of all the

funds, October 1, 1877 $5,759,434 22

Aggregate receipts during the fiscal year end-

ing September 30, 1878 12,404,505 01

$18,163,939 23

Deduct payments during the year 13 , 870, 055 69

Balance in the treasury September 30, 1878. . . $4,293,883 54
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The amount of re<ieipts into the treasury, on

account of the General Fund revenue, during

the year ending September 30, 1878 $6,097,469 29

The payments 6,983,307 67

Apparent deficiency September 30, 1878 . .

.

$885,838 38

Supplementary Statement.

Balances due from County Treasurers Septem-

ber 30, 1878, on State tax of 1877 $1,385,369 09

Add amount paid on account of 1878 appro-

priations, included in tax levy of last year,

payable in State treasury in April and May,

1879 1,159,017 01

$2,644,386 10

Deduct apparent deficiency of the

revenue September 30, 1878, as '

shown in preceding statement, $885,838 38

Also balances of 1877 appropria-

tions, unpaid and in force Sep-

tember 30, 1878.. 266,643 21

1,152,481 59

Actual surplus September 30, 1878 $1,391,904 51

The details of the foregoing statement and of the

accounts with the separate funds will be found fully

and clearly stated in the Comptroller's report:

Debt.

On the 30th September, 1877, the total Funded Debt

was $10,967,054.87, classified as follows:

General Fund $926,694 87

Canal 9,900,360 00

Bounty 130,000 00

$10,957,054 87
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On the SOth. September, 1878, the total Funded Debt

was $9,154,054.87. classified as follows

:

•

General Fund $122,694 87

Canal 9,020,360 00

Bounty. 11,000 00

$9,154,054 87

The General Fund State Debt is all paid, and the

item of $122,694.87, included above, represents the

amount required to yield, at the rate of six per cent,

the sum necessary to pay the Indian Annuities. The

balance of $11,000 of Bounty Debt had not been pre-

sented for redemption at the close of the fiscal year. A
balance of $1,012,328.18 in the Canal Sinking Fund,

leaves the amount of that debt unprovided for, Sep-

tember 30, 1878, at $8,008,031.82.

The State Debt, on the 30th September, 1877,

after deducting the unapplied balances of the

Sinking Funds, amounted to $8,707, 663 85

On the 30th September, 1878 (including

$122,694.87) to 8,130,726 09

Showing net contributions to the Sinking

Fund of $576,937 16

The actual reduction of the debt during the

same period, by cancellation, being $1 , 803 ,000 00

Taxation.

The tax levy for 1878 was at the rate of 2 9-10 mills

and will produce $7,941,297.94, as against $8,726,511.01

for the previous year.
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The State receives very little revenue for the pay-

ment of its expenses from any source except direct

taxation. The mode of levying and the time of pay-

ing the taxes make it important that the Legislature

should give special attention to the nature of the bal-

ance found in the General Fund, at the close of the

fiscal year, on the 30th of September. The report of

the Comptroller submitted to the Legislature, on the

first of January last, showed that there was a bal-

ance, on the 30th of September, 1877, amounting to

$1,104,465.31, and that there would be an estimated

balance of $1,754,565.01 on the 30th of September,

1878. His report, prepared for submission to the

Legislature at its present session, shows that

there was a balance on the thirtieth of September

last, of $2,191,904.51, exceeding the estimate by

$437, 339. 50. The Legislature having directed the payment

of the New Capitol appropriation out of this balance,

the payments to the New Capitol Commissioners up

to Septehiber thirtieth, amounting to $800,000, should

be deducted from this apparent balance. This deduc-

tion leaves an actual balance on the thirtieth of Sep-

tember last, of $1,391,904.51. The same report shows

that there will be an estimated balance, on the thir-

tieth of September -next, amounting to $1,073,896.83.

But the taxes levied to cover the appropriations for

the ^scal year commencing on the first of October

are not actually paid into the Treasury until the next

April. This is the case in each year. It will be seen,

therefore, that these balances which are unappropri-

ated on the thirtieth of September, become appropri-
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ated the very next day by the general appropriation

act passed for the fiscal year commencing on the first

of October, and that they are the only means which the

State has, without borrowing from other funds, to carry

on the government for the space of six months, that

is, until the receipt of the taxes in the next April. It

will thus be seen that any appropriation like the one

made for the New Capitol in the last Supply bill, out

of an unappropriated balance in the Treasury, is based

on a delusion. There is no unappropriated balance on

and after the first of October. On the contrary, there is

and must be a deficiency in each year, to be met by bor-

rowing from other funds in anticipation of the taxes

which will be received six months after the payments

commence. It would be more consistent if the taxes

could be made payable on the first of October, at the

time when the payments on account of them commence,

or if they could be divided and one-half paid on the first

of October, and the other half on the first of the following

April. The present practice, however, has prevailed so

long and the operations of the Treasury have become

so accustomed to it, that it is not likely that any

change in that respect will be made, but it will be

seen from the foregoing statement that an appropriation

out of an unappropriated balance in the Treasury is

liable to mislead, and that such phraseology should be

avoided. Above all let it never b(» forgotten that every

appropriation of any considerable amount must be

provided for either by a special tax, or else by an

increase to the amount of it in the general tax levy.
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Canals.

Th.e Legislature will be gratified to learn that the new

system of canal administration has fully met the most

sanguine expectations of its friends. The efficiency,

economy and integrity of one responsible executive head

have been amply illustrated in the first year of the

experiment. The Superintendent of Public Works

entered upon the duties of his office on the 8th day of

February last. By his prompt and energetic exertions,

favored by a mild spring, he was able to open the princi-

pal canals on the 15th day of April and kept them open

until the 7th day of December. During the whole period

of navigation, the canals have been kept in excellent

order and the boatmen have had a very prosperous

season. The total tonnage for the whole season of navi-

gation amounted to 5, 170, 832 tons against 4,955,963 tons

for the year 1877, showing an increase of 214,859 tons.

At the same time there has been a large reduction in the

cost of maintenance and operation.

The entire expenses of operating the canals for

the fiscal year ending September 30, 1877, as

reported by the Auditor, including salaries of

officials and miscellaneous expenses charge-

able to the revenue of the canals, amounted to $1,050,329 68

The corresponding items for the fiscal year

ending September SOth, 1878, aggregate

but 739,748 97

Showing a decrease of $310,580 71

This saving is the more gratifying since, as above

stated, the canals were not transferred from the Com-
missioners to the Superintendent until February eighth
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last, and the new system had, therefore, been in opera-

tion less than eight months at the close of the fiscal

year. It is but fair to add, that while the expenses have

thus been decreased more than thirty per cent, the

canals have been kept in excellent condition, and have

been open to navigation 337 days during the season of

1878, against 214 in 1877, and 311 in 1876.

The net revenue for the fiscal year ending Septem-

ber 30th, 1818, was $248,902 38

Net revenue for the fiscal year ending Septeniber

30, 1811: 3,031 33

Showing an increase of $245 ,811 05

These results have been obtained whilst the Super-

intendent was obliged to contend with all the embarrass-

ments incident to the inauguration of a new system,

as well as the hostility of many individuals and inter-

ests wedded to the old system because of the profits

they had derived from its abuses. Now that the

system is fully organized and has given such evidence

of its value as to command the approbation of all

good men, there is no reason to doubt that another

season of navigation will show still more gratifying

results.

The following brief statement shows what has been

achieved since the reformation of gross abuses in canal

management was undertaken in 1875.
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Amounts Expended foe CoLLEOTio]?r, Oedinaby Re-

PAIES AND OTHEE EXPENSES PaTABLE EKOM REVE-

NUES.

1874 $1,469,466 83

1875
'.

1 ,467,315 95

1876 • 1,149,194 61

1877 1,050,329 68

1878.'.' 739,748 97

Foe Exteaoedinaet Repaies, Impeovements, Dam-

ages, AND Interest theeeon, Paid eeom Peoceeds

OF Taxes.

1874 $2,373,425 92

1875 1,284,222 77

1876 510,650 18

1877 267,812 80

1878 163,598 05

Total Payments on Account of Canals, Excluding
Peincipal and Interest, Canal Debt.

1874 $3,842,892 75

1875 2,751,538 72

1876 1,659,844 79

1877 ... .• 1,318,142 48

1878 903,347 02

These figures are more eloquent than words and may

be safely left to speak for themselves. No honest

and intelligent mind can require any comment upon

them, or desire any return to the old and corrupt

methods. Along with the results thus achieved, the

tolls have been reduced to a point lower than ever

before known, and a great many articles have been

placed upon the free list. Although, in my opinion,
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the requirements of the Constitution render it prob-

ably dangerous to attempt further reduction of tolls,

it is matter for congratulation that, they have been

brought to so low a point that all the advantages of

free canals are substantially attained without the injus-

tice of taxing the people for their maintenance.

State Peisons.

You will learn from the report of the Superintendent

of State Prisons that the reforms established in J;hat

department have been going on most successfully dur-

ing the past year. The excess of expenses over earn-

ings in 1876 was $704,379.85. In 1877, when only a

portion of the year was under the management of the

Superintendent, the excess of expenses over the earn-

ings was $369,688.08. In 1878 the excess of expenses

over earnings was $229,971.83.

In this amount, however, are included some large

special appropriations for permanent improvements to

the prisons, including a railroad from Dannemora to

Lake Champlain, and a permanent wall and iron

fence at Sing Sing. The Superintendent's report

shows that, excluding these and some other special

appropriations, the excess of expenditures for the

support and maintenance of the prisoners over earn-

ings amounts to but $67,800.45.

The prison at Sing Sing, which was in the worst

condition when the Superintendent took charge of it,

now not only supports itself but pays a revenue toward

the support of the other prisons. The following is
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the statement of results for the fiscal year, furnislied

to me by the Superintendent:

Auburn, excess of expenditures $34 ,179 24

Clinton, excess of expenditures 77,027 64

$111,206 88

Sing Sing, excess of earnings 43 ,406 43

Total amount of expenditures over earnings,

exclusive of special appropriations for wall,

railroad, new shops, etc $67, 800 45

It will be seen from these figures that the large defi-

ciency of 1876 is already substantially overcome, and it

is believed that it will fully disappear during the current

fiscal year. Besides these welcome results, the prisoners

have been led into habits of industry and made to suflfer

that portion of the penalty of the law which consists of

hard labor. With these habits have come order, disci-

pline and encouragement to lead better lives when they

have suflfered the punishment to which they are

condemned.

The prisons are greatly overcrowded. There are in

round numbers at Sing Sing one thousand six hundred,

at Auburn one thousand two hundred, and at Danne-

mora six hundred. In addition to these, there are about

eight hundred State prisoners in the various peniten-

tiaries authorized to receive them. The cost of the sup-

port of those confined in the penitentiaries is paid

from the State Treasury, but the prisoners are not under
the supervision of the Superintendent of Prisons. The
subject of erecting a new prison has been somewhat
agitated. It is, in the opinion of the Superintendent,
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the most economioal and advisable plan, now that a

railroad has been built from Plattsburgh to Danne-

mora, to enlarge Clinton Prison to at least double its

present capacity. This could probably be accomplished

for one-tenth of the expense of locating and building a

new prison, and without embarrassing delay. I concur

in this suggestion as the most prompt, simple and

economical solution of the problem.

Asylums foe the Insane.

It seems impossible to meet fully all the calls for

the care of the insane. The unnatural excitement in

all branches of business which prevailed during many

years, and the severe losses and disappointments which

resulted from the general collapse, added to the usual

causes of mental disorders, have increased immensely

the number of suflferers from nervous and brain dis-

eases. The State has made very large expenditures

to meet the demands thus made upon it. In addition

to the State Asylum, at Utica, built many years ago,

it has erected, within the past few years, the Willard

Asylum, at , Ovid, the Hudson Kiver State Hospital,

at Poughkeepsie, the Homoeopathic Asylum for the

Insane, at Middletown, and the Buflfalo Asylum, making

in all five large institutions. In addition to these there

are many private and local establishments, but almost

every asylum, whether public or private, is filled with

patients within a very short time after it is ready to

receive them.

The amounts expended for construction upon the
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various asylums up to the thirtieth of September last

were as follows

:

Utica $1,437,559 31

Willard 1,513,664 97

Poughkeepsie 1,697,665 88

Buffalo 1,096,352 01

Middletown 629,030 41

Total $6,374,273 48

From the Secretary of the State Board of Charities I

have received the following statement of the number and

condition of the insane of this State in the various public

institutions, November 30, 1878, based upon returns to

the Board by the respective officers of such institutions :

1. In the*State asylums for the acute insane :

In the State Lunatic Asylum at Utica 607

In the Hudson River State Hospital 232

In the State Homoeopathic Asylum 146

Total 985

2. In asylums that provide for both acute and chronic

insane, under special acts

:

In the New York city asylums 2,658

In the Kings Oounty Asylum 982

In the Monroe County Asylum 1 82

Total 3,822

3. In institutions for the chronic insane

:

In the Willard Asylum 1 , 395

In the county poor-houses and county asylums 1 , 903

Total 3,298
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The total number of insane persons in our institutions,

public and private, November 30th, 18'78, was 8,771

Total number, November 30, 1877 i.7,921

Showing an increase of 850

Of the chronic insane in county poor-houses and

county asylums, 1,054 are in counties exempt from the

operation of the Willard Asylum act, under chapter

713 of the Laws of 1871. This leaves 849 chronic insane

in poor-houses' still to be provided for by the State.

The returns show an increase of 179 chronic insane in

the various poor-houses of the State during the past

year. The Willard Asylum also shows an increase of

^30 in the same period. Most of these chronic insane

are held in counties which thus far have failed to make

adequate provision for them in expectation that the

State would extend its accommodations in accordance

with the act of 1865, creating the Willard Asylum and

requiring them to send this class of insane to it. That

institution being now filled to its capacity, the authori-.

ties of these counties generally, are much embarrassed

in consequence and in some of the counties the condition

of the chronic insane is truly deplorable. A part of

the counties that now retain their chronic insane under

the act of 1871, it is believed, would also avail them-

selves of State accommodations if such were provided,

having been compelled, from lack of room in the Wil-

lard Asylum, to make temporary provision for them.

The Buffalo Asylum is not yet in use. An appro-

priation of $175,000 was made at the last session to

finish and furnish it during the year. I am advised

3
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that without any furtlier appropriation it will be com-

pleted and ready for the reception of patients before

the close of the present year.

It has been necessary, owing to decay and injuries

from long use, to entirely rebuild the interior of the

Utica Asylum. To avoid the necessity of suspending

its operation small sections of the buildings have been

successively repaired without disturbing the patients

in the remainder. This work has been completed in

a very substantial and satisfactory manner and no

further appropriations for it are needed. In those

asylums where patients are now under treatment they

are receiving all the benefits which modern science can

give them. All the new buildings were commenced

during the insane times when it was considered merit-

orious to spend the people's money in the most reck-

less and prodigal manner, and the cost has been much
larger than it should have been. It is too late to

remedy that evil but not too late to guard against its

repetition.

Personal visits to the Willard Asylum and the Utica

Asylum gave me a very high opinion of the excellent

management in both those institutions. They are highly

creditable to the State and to those entrusted with their

management. The Willard Asylum is the largest, and

in many respects the most important in the State. It is

built in separate groups, affording every facility for

classifying patients according to the peculiar phases of

their insanity, and accommodates, as stated, upwards

of 1,400 patients.

The apartments are all clean and in the very best order
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compatible with the service for which they are used, and

nothing appears to be wanting which can contribute to

the convenience and comfort of the inmates of such an

institution. There is a farm attached to it consisting of

776 acres, worked almost wholly by the patients, who are

benefited by the labor, and the products of the farm con-

tribute largely to their support. The support and main-

tenance of the patients at Willard have heretofore cost at

the rate of two dollars and eighty cents ($2.80) per week

each, the payments for the same being made by the coun-

ties which send patients there instead of providing for

them in the county poor-houses. The superintendent

exhibited to me the accounts of the institution, which

showed a balance of cash on hand amounting to about

$35,000. This surplus had arisen from the reduction in

,

the cost of living, and showed that $2.80 per week was

more than was actually required. The rate has since

been reduced to $2.60 per week, thus relieving the coun-

ties to that extent. There is no charge upon the State for

maintenance.

CoTJNTT Jails and Pooe-houses.

Many complaints have been made to me through "the

Prison Association and the Board of State Charities,

of the wretched condition and bad management of miost

of the county jails and poor-houses. lam very appre-

hensive that most of the^ complaints are well founded.

The jails are represented as nurseries of crime, and

the poor-houses as models of inhumanity, especially

in their departments for insane paupers. I am hot

prepared to make any specific recommendations for
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the prevention of the evils complained of. It is

probable that the reports of the Board of State

Charities and. the Prison Association, may bring the

subject to your attention in some practical form. In

any event, you are, yourselves, undoubtedly acquainted

with the condition of these institutions in your respec-

tive counties, and I can safely leave the matter to your

own information and good judgment, earnestly urging

you to omit no efforts to remedy the evils complained

of whenever you learn of their existence.

In connection with this subject and that of the case

of the chronic insane, it has been suggested that insane

convicts confined in the asylum at the Auburn prison,

at the expiration of their sentences, instead of being

returned to the counties from which they were sent to

prison, should be retained in the asylum where they

are, at the expense of the counties to which they

belong. This would, so far, provide for one class of

the insane now confined in the county-houses or in the

Willard Asylum.

The Inebkiate Asylum.

From conversation with several of the leading mana-

gers of the New York State Inebriate Asylum, I learn

that they consider the experiment for the reformation

of inebriates, as hitherto tried in the asylum at Bing-

hamton, a complete failure. I have long been of the

same opinion. The law does not, and perhaps cannot,

properly provide for the forcible arrest, detention and

control of inebriates. Consequently, there are no

patients at the asylum, except such as consent to go

there voluntarily. There is no power to restrain
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them of their liberty, and the institution has become

practically nothing more than a hotel for the enter-

tainment of wealthy inebriates who remain there so

long as they find it pleasant and agreeable, and when

it ceases so to be they leave it without any thing

approaching a permanent removal of their appetite for

intoxicating drinks. The institution must, therefore, be

regarded as having wholly failed to accomplish the

laudable purposes for which it was undertaken, and to

realize the high hopes on the part of the public, for its

success. I recommend that no further appropriations be

made towards its support, for its original purpose. The

building is a spacious and convenient one, with a large

farm attached to it, and it may, without much expense,

be changed into a very commodious asylum for the

insane who' are now confined in county poor-houses, and

generally not well cared for, and for whom there is not

sufficient room at the Willard Asylum. I understand

that the Board of State Charities approve of this dispo-

sition of the building. I commend the subject to your

careful consideration.

Soldiers' and Sailors' Home.

Some years ago an enterprise was undertaken by an

association, for the purpose of establishing a home

for soldiers and sailors disabled in the late war, and

incapable of supporting themselves. The persons pro-

posed to be provided for in this way are, of course,

pensioners of the general government, but the small

amounts received by them in the form of pensions

were, in many instances, insufficient for their sup-
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port. The eflfort to relieve them was a laudable

and worthy charity. The association which under-

took the work found themselves, however, unable

to go on with it by means of voluntary subscrip-

tions. At the last session of the Legislature an

act was passed authorizing the transfer by the

association, to the State, of the partially erected

building and the real estate connected with it, in the

village of Bath, in Steuben county. The act provided

for the organization of a board of trustees, and for

the payment of the debts of the association and the

completion of the building. For all purposes, includ-

ing a small amount for maintenance, an appropria-

tion, amounting in the aggregate to $82,316, was made.

The board of trustees, appointed under the act, have

proceeded in accordance with it promptly and success-

fully, and the building is completed, and nearly, or

quite, ready for the reception of the class of persons

for whom it is intended. I am not advised as to

whether any, or what, further appropriation will be

required.

The New Capitol.

An important question to be disposed of by the Leg-

islature is whether further appropriations for the build-

ing of the New Capitol shall be made at the present

session. The only necessity for rapid progress hitherto

urged, has been the inconvenient and insufficient accom-

modation of the Senate and Assembly in the old build-

ing. Ample provisions have now been made at a vast

expense to overcome the difficulty complained of. All

the important State offices are more conveniently and
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comfortably situated where they are than they ever can

be in the New Capitol. The amount which has already

been expended is $9,276,615.36, and of this sum

$4,300,000, have been drawn from the taxpayers during

the period of financial disaster and distress which com-

menced in 1873 and still continues. The question then

arises whether the tax-payers ought not to be allowed

some respite, and in considering this question account

should be taken of the widespread dissatisfaction and

sense of wrong felt by the people of the whole State

at the deception practiced upon them, and the viola-

tions of law committed almost at the outset of the

enterprise. In 1867 an act was passed by the Legisla-

ture, being chapter 485, of which the first section is

as follows :

'

' The sum of two hundred and fifty thou-

sand dollars is hereby appropriated, out of any moneys

in the Treasury not otherwise appropriated, toward the

erection of a New Capitol, authorized by chapter six

hundred and forty-eight of the Laws of eighteen hun-

dred and sixty-five, and the necessary expenses attend-

ing the same. But no ' part of the amount hereby

appropriated shall be expended,* nor shall the Capitol

Commissioners incur any expense on account of the

said Capitol, until a plan of the Capitol shall be

adopted and approved by them, and approved by the

Governor, not to cost more than four millions of dol-

lars when completed."

In 1868 the Legislature emphatically reiterated the

condition of the year before. Chapter 830 of the Laws

of that year appropriated two hundred and fifty thousand

dollars for the New Capitol, created a new Board of Com-
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missioners and further contained the following explicit

language: "The said Commissioners shall review the

plans which have been adopted for the New Capitol, and

may change and modify the same, or adopt others in

their place, as they may deem advisable and proper

;

provided, however, that they shall not proceed to the

construction of the said New Capitol unless they shall be

satisfied that the expense thereof shall not exceed, when

completed, the sum of four millions of dollars."

Thus, in two successive years, the people of the State

were assured that the New Capitol should not cost them

to exceed four millions of dollars, and it was made a

condition precedent that the Commissioners should not

proceed with the work except upon such plans and speci-

fications as would insure iti* <jompletion within that sum.

These acts have never been repealed or modified. They

were at once violated and, in effect, nullified for all time

by the deliberate adoption of a plan under which the

building could not possibly be completed for four times

the amount fixed as its maximum cost, and the work has

gone on until over nine millions of dollars have been

expended instead of four millions, and there is no reason

to expect that the building can now be completed on the

scale and in the style in which it has hitherto been

carried on at a less total cost than five times the four

millions to which it was originally limited. About three

years ago a partial change of plan was made, under the

representation that it would reduce the cost, but it had

little effect. It was too late. The evil lay in the illegal

plan above referred to, and could not be removed with-

out taking down the building to its foundation.
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The entire eastern, western, soutliern and part of the

northern fronts are neither enclosed or roofed. These

portions of the building have long remained in this

condition, without harm, and I know of no injury or

inconvenience likely to result from their remaining so

as long as may be desired. I recommend, therefore,

that the Legislature should carefully consider : first,

whether any appropriation shall be made at this session;

second, whether, in the further progress of the work, a

simpler, cheaper, and less ambitious style of finish

ought not to be adopted. In view of the pledges and

conditions of the statutes cited, that the building should

not cost over four millions ; in view of the fact that

near ten millions have already been spent upon it, the

certainty that its comple+^'on in the present florid

style must cost from eight to ten millions more, and

the equal certainty that when completed its accommo-

dations for every department to be moved into it will

be far inferior to those now enjoyed, is it not wise,

for a short time, to take account of the scanty progress

which has been made, and the enormous amount it

has cost to make it, to scan the method of this vast

outlay before further appropriations be made? No
doubt exists in the mind of any intelligent citizen that

a State Capitol, far more becoming in exterior design

and internal finish than the present one and far

superior to it in convenience could have been, or can

now be, built at a cost within the limit of the four

millions originally intended, and for half the money,

yet required to complete the present building on the

proposed plan. It now, however, only remains, by
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frugal matiagement, to secure the best possible

use of every dollar given to it. If v^e concede

the artistic merit claimed for the present design,

it yet seems to me that in times like these the food

and raiment of our people are more to them than

the development of schools of art. A million dollar

tax cuts deep into the shrunken resources of the peo-

ple. They are ill able to pay it. Nothing can justify

its levy but stern necessity. That necessity no longer

exists. They are staggering under a vast load of local

debt and taxation, and every dollar taken by thte State

lessens their power to endure these local demands. In

the light of all these circumstances and the unwelcome fact

that the care of this mammoth building, when completed,

will annually cost a fabulous sum, I urge that all appro-

priations be stopped for the present, that the Legislature

inform itself thoroughly as to the style and cost of

the work, to the end that before voting any more mil-

lions it may be understood for what end they are

expended, and whether the completion of the build-

ing cannot be secured in some less extravagant and

ostentatious style.

If, however, in the judgment of the Legislature, it

seems best that some appropriation be made, I recom-

mend that it be limited to a small amount, and not

made until such an examination, as I have already

suggested, enables you to make it intelligently. There

is no proper legal audit of these expenditures exer-

cised by any financial officer. The Commissioners

draw in round sums for their moneys. The payments

of every other department of the government are sub-
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ject to a rigid audit and scrutiny by the Comptroller.

I know of no reason why those for the New Capitol

should not be likewise treated.

The National GtIJAed.

The National Guard at present consists of seven

divisions, thirteen brigades, one regiment and twelve

separate troops of cavalry, one battalion and ten sepa-

rate batteries of artillery, and twenty-three regiments,

six battalions and thirty-one separate companies of

infantry; in all comprising thirteen hundred and twenty-

three commissioned officers, and eighteen thousand eight

hundred and eighty-five non-commissioned officers,

musicians and privates, making an aggregate force of

twenty thousand two hundred and eight. Several

changes- have been made by disbanding inefficient

skeleton regiments and battalions with full comple-

ments of officers, but very few men. Instead of

regiments and battalions where such organizations were

not needed and were not full and efficient, the

policy of organizing separate companies has been

pursued with the best results, and I am fully satis-

fied that the State militia, improperly named in the

law as the National Guard, was never in so good a

condition for effective service as it is at present.

Fortunately the peace and order of the State have

been so well maintained by the civil authorities that

there has been no occasion to call upon the military

for any service during the year.

The manner in which the liberal appropriations

made by the last Legislature for better equipping the
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force for field service have been expended will be

detailed in the Adjutant-G-eneral's report. It will be

found upon examination to have been judicious, and

to have carried out as faithfully as practicable the

objects of the several appropriations.

The service to which it was necessary to call the

National Guard in 1877, disclosed its lack of suitable

equipments for the field. An appropriation was made

in the supply bill at the last session to furnish the

troops with the requisite articles. The amount was

fixed with reference to expected receipts from the

general government for arms and other materials.

These receipts, however, were much less than were

anticipated, consequently the appropriation proved

insuificient to fully accomplish the purpose for which

it was made. A further appropriation will therefore

be necessary, but should be kept at the lowest practica-

ble amount. The information as to the necessary amount

will be furnished by the proper officers. I think it my
duty to caution the Legislature against applications

which are frequently made for appropriations to separate

organizations. As the National Guard is now organized,

appropriations should be so made as that the whole force

may be treated impartially. Special favors shown to any

particular company or regiment, cause at once jealousies

and discord, which are injurious to good discipline.

Common Schools.

In my former messages I have given fully my views in

regard to the proper scope and extent of the schools that

should be maintained by general taxation. All my sub-
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sequent observation lias confirmed the opinions expressed

upon this subject. To the extent of giving to every child

in the State a good common school education, sufficient

to enable him or her to understand and perform the duties

of American citizenship, and to carry on intelligently and

successfully the ordinary labors of life, the common

schools are and should be objects of the deepest concern to

the whole community. To the few who desire and are

capable of a still higher education, and who have an

ambition to shine as professional men and in the arts

of literature, music, painting and poetry, the door is

wide open for them to win distinction in those call-

ings. But to levy taxes upon the people for such

purposes is a species of legalized robbery and even

the recipients come to know it. Their sense of justice

cannot fail to condemn it, it lowers their standard of

morality and helps to debauch, instead of purifying

public opinion. It also breeds discontent on the part

of those who are educated, or attempted to be edu-

cated, to something above that for which they are fitted.

It really disqualifies them for those duties and labors

to which alone they are by nature adapted, so that

not only great injustice but great demoralization is the

result of a system which collects money by force from

one man to educate the children of another man, for

callings which they can never fill. The argument some-

times advanced that this system is a benefit to the poor

is. an utter fallacy. The children of the poor man gene-

rally leave the schools with a common school education

and go to work for themselves or their parents. Yet

while the poor man's children are thus at work his little
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home is taxed to give, to the children of others a colle-

giate education. Nine in ten of those educated in the

so-called high schools at the public expense, would far

better pay their own bills than to have them paid by

the people of the State. These views are so mani

festly just that I have no doubt they will ultipaately

prevail. Indeed there seems to have been already a

cessation of efforts to establish high schools, academies

and colleges, and support them by taxation. So far as I

can learn, the normal schools established in various

parts of the State are, with two or three exceptions,

wholly useless, and fail almost entirely to accomplish

the objects for which they were established, and for

which the State is annually paying large amounts of

money from the Treasury. I recommend an inquiry

into the working of these institutions, and a discon-

tinuance of all those which fail to accomplish the

purposes of their establishment. The following is a

statement of the number and condition of the common

schools, and the number of pupils instructed in them

during the past year. The full particulars will be

found in the annual report of the Superintendent of

Public Instruction.

Common School Statistics foe the Yeak ending
Septembek 30, 1878.

Total receipts, including balance on hand

October 1, 1877 $11, 793, 627 67

Total expenditures ." 10,626,505 69

Amount paid for teachers' wages 7,756, 844 3

1

Amount paid for school-houses, repairs, furni-

ture, etc 1,363,429 57

Estimated value of school-houses and sites 30, 147 ,589 00
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Number of school-houses 11 , 824

Number of school districts, exclusive of cities, 11 ,210

Number of teachers employed for the legal *

term of school : 19, 948

Number of teachers employed during any por-

tion of the year 30,567

Number of children attending public schools.

.

1 ,032,052

Number of persons attending Normal schools, 5,522

Number of children of school age in private

schools 113,864

Number of volumes in school district libraries, 751,534

Number of persons in the State between the

ages of five and twenty-one years 1 ,615,256

Repoets or Charitable Institutions.

The Board of State Charities is much embarrassed

by the want of uniformity in the date to which the

annual reports are made by charitable institutions

aided by the State. It is very desirable, for the purpose

of tabulating and comparing the expenses of these

institutions, that these reports should conform to the

end of the fiscal year observed by all the State officers,

namely, the thirtieth of September, in each year. But

some of them by the terms of their charters, others by

general laws, make their reports at various dates in the

course of the year, and confusion thus arises in com-

paring them with the reports of the State officers. At

the request of the Board of State Charities, I recom-

mend the passage of an act requiring all of the institu-

tions referred to, to make their reports up to the thirtieth

of September of the present year, and up to the same

date in all succeeding years.
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Local Debt and Taxation.

Whilst the State has paid all its debts, except about

eight millions of dollars, and is rapidly reducing its

expenses and taxes within reasonable bounds, most of

the cities, counties and towns in the State are struggling

under a load of debt, large expenses and heavy taxa-

tion. In looking over the long line of sufferers from

these local burdens, it seems almost incredible that men

of sense should have permitted themselves to be placed

in such a condition. Of course, it never could have

been done except under the influences of a false

financial system, which seemed to deprive men of

their reason, and of all capacity to foresee the evil

which they were bringing upon themselves and their

children. They played with debt, and courted taxation

as if for pastime. Many towns almost buried them-

selves with bonds, issued for railroads which have never

been buUt, and covered their farms with mortgages for

which they have received no consideration. Now that

the illusion is gone, they are deploring the misfortunes

in which it has involved them. Some of them are even

hinting at the dishonor of repudiation. Others are

appealing for legislative interference. It seems impossi-

ble to withhold our sympathies from any of them, but

it is equally impossible to discover what material aid the

State can give beyond such authority, as it may be

necessary to confer upon them, for making such

arrangements as they may desire for the ultimate

redemption of their own debts. Nothing can be done in

this respect which will, in any manner, interfere with

the sanctity of the contracts into which they have
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entered. They should understand that these contracts

must be carried out in good faith by those who made

them. The State can do nothing which will, in any

form, amount to an assumption of these obligations,

or any part of them. The first step to be taken

by the localities towards their own relief, is to stop

at once and finally, the making of any addition

to their present indebtedness. However great it may

be, they should at once resolve not to allow it to

become any larger. In the next place the cities,

counties and towns should insist upon a thorough

reduction of their local expenses, which, like their

debts, have been swollen beyond all bounds of reason

during the unreasoning times that have prevailed.

Sinking funds should then be established, which, with

such contributions as can be made from year to year

with the least possible inconvenience, will commence

the reduction of the principal of the debt and wholly

extinguish it within a certain period of years. In many

places where the debts are large this will seem a long

and rugged path to complete relief, but it is the only one

which I am able to discover or suggest. By pursuing

it faithfully, the people will receive no small compensa-

tion for what they suflFer in learning to reduce their

own personal expenses, and in having it impressed

upon them in a manner never to be forgotten, that

debts, both public and private, are an unmitigated

evil and should never be contracted, except under

the pressure of unavoidable necessity.

3
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Niagara Falls.

The civil jurisdiction over the Falls of Niagara, acj

well- as the shores and waters of the Magara river,

is divided between this State and the Province of

Ontario, in Canada. But, in one sense, the sublime

exhibition of natural power there witnessed is the

property of the whole world. It is visited by tour-

ists from all quarters of the globe, and it would seem

to be incumbent upon both governments to protect

such travelers from improper annoyance on either side.

It is, however, well known, and a matter of universal

complaint, that the most favorabje points of observa-

tion around the falls are appropriated for purposes of

private profit, while the shores swarm with sharpers,

hucksters and peddlers, who perpetually harass all vis-

itors. In the course of the last summer, in a casual meet-

ing and conversation with Lord Dufferin, then Grovernor-

General of Canada, he suggested the propriety of some

steps on the part of the State of Kew York and the pro-

vince of Ontario to remedy these abuses which he had

seen and deeply regretted. His proposition was that a sort

of international park should be established, enclosing a

suitable space on each side of the river from which all

the annoyances and vexations referred to should be
excluded. Contemplating no attempt at landscape

ornamenting in the vain hope of adding any thing

to the natural attractions of the falls, he thought

that each government might obtain control of a sufll-

cient area to be kept sacred to the free use of those who
coming there from all parts of the world, desire to view

the grand scenery without molestation. He believed that
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all this could be accomplished at small expense, each

government of course retaining jurisdiction of its own

portion of such park, but with a mutual understanding

as to the general regulations to be enforced on either side.

Subsequently the Grovernor-Greneral called the attention

of the government of Ontario to the same matter, and

recommended co-operation with the State of New York

in accomplishing the purpose in view.* The proper

course, if such a plan were deemed advisable would

undoubtedly be the appointmentment of commis-

sions by both governments, to confer together as to its

details. Should such a commission be appointed by

the authorities of Ontario, I recommend that you pro-

vide for the appointment of a similar one to consider

the subject. There can be no doubt that many per-

sons abstain from visiting the falls in consequence of

the annoyances referred to, nor can there be any

reasonable doubt that the removal of these objections

would largely increase the number of visitors annually.

GrAME Laws.

The game and fish laws greatly need your attention.

To preserve and increase our game and fish is each year

becoming more important. It would be perfectly feasi-

ble with a clear and stable statute, but is utterly impos-

sible under the confused mass of the existing laws, the

comprehension aud execution of which is not within

human power. The delegation to the boards of super-

visors of power to establish regulations on this subject

within their respective counties, is now generally con-

ceded to have been a mistake. The supervisors usually
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make no regulations, and in the few cases where they

have made them transgressors are, or claim to be, ignorant

of their contents. Again, although the theory of the

law is that the supervisors make the local game regula-

tions, the Legislature, at every session, passes numerous

acts, general in form, but in many sections aimed at

local and special privileges and restrictions.

Fifteen different acts of this sort passed at the last

session. Before they reached the Executive chamber I

received many letters from different parties urging that

when the game bills came up for action some particular

bill should be last signed. The reason of this anxiety

was apparent when a perusal of the bills showed that

several of them amended one certain section of the

existing law to read as in each bill provided, so that,

if all the bills were signed, each one, as it received the

Executive approval, would repeal the one approved

before it, and the one last signed would, in

effect, repeal all the others. No better illustration can

be given of the utter neglect and confusion which char-

acterizes legislative dealings with this subject. I

recommend the repeal of that part of chaper 482 of

the Laws of 1875 which gives the supervisors control

of this matter, and that, in place of the present mass

of incoherent legislation for the protection of game
and fish, a single, plain and complete act be passed,

covering the entire statutory regulation on the subject,

with penalties for its violation and provisions for its

enforcement.
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The Cobe.

An effort will undoubtedly be made to crowd upon

your action a bill adding about eighteen hundred sec-

tions to the installment of the so-called New Code, passed

in 1876. This additional bill was passed in 1877 at the

close of the session, and failed to receive my approval.

It was again passed at the last session of the Legislature

and after mature consideration I returned it without

approval. Space of course is inadequate to discuss the

faults of this measure here. A few of them were stated

in the veto message of last year. As I should regard the

enactment of this bill a great misfortune to the whole

State, I recommend that you refuse to pass it, and also

that you repeal the thirteen chapters already upon the

statute book. The objection to them is deeper than any

technical criticism, and I firmly believe that if the crude

and imperfect system which these bills represent be con-

tinued and completed, the result will be disastrous to our

law and ruinous to litigants.

Legislative Appoettonment.

I regret that it is necessary for the fourth time to

remind the Legislature that an enumeration of the

inhabitants of the State was made in 1875, and that the

Constitution imperatively requires the Legislature at

the first session after such enumeration, to reapportion

the Senatorial and Assembly districts so that each shall

contain, as nearly as may be, an equal number of

inhabitants excluding aliens. The requirement that

this shall be done is no more explicit than that it shall

be just and equal when it is done. To make an unjust
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and unequal apportionment for the accomplishment of

some other purpose than that intended by the Constitu-

tion is, of course, a very great and difficult labor. It

requires expert skill in wrong-doing. But to make

a fair and equal apportionment calls for nothing

more than common sense, an acquaintance with the

plainest rules of arithmetic, and an. honest disposition

to do right. Yet, in each year since the census was

taken, the Legislature has met, gone through its

session and adjourned, without making any appor-'

tionment whatever. These facts require no comment,

and I make none, except to repeat the remark made

in my last message referring to this subject : "Certainly

we -cannot expect that the people will long continue

to observe the ordinary restrictions and requirements

of statute law, if their representatives who make that

law utterly disregard and defy the especial mandates

of the Constitution they have solemnly sworn to

support."

Insurance and Savings Banks.

In a State with such immense commercial, manu-

facturing and mechanical interests, the business of fire,

life and marine insurance is of very great importance.

Its magnitude led to the conclusion that the Legisla-

ture should take charge of it. For the purpose of

subjecting great corporations to the control of just

and general laws, this was undoubtedly proper. But

for the Legislature to undertake to administer the

business in all its minute details was a step of more

than doubtful expediency. All experience has shown
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that every legitimate branch of business is most

successfully conducted when left to the niauage-

ment of those who understand it, with their

hands as free from, and untrammeled by, leg-

islative interference, as practicable. The assumption

that intelligent business men do not know enough to

manage their own affairs, and that the Legislature

should undertake the task for them, is both errone-

ous and mischievous. Influenced by this unsound

idea the Legislature, twenty years ago, established

the Insurance Department. The ostensible purpose

of its establishment was to protect the public, the

policy and stockholders of the insurance compa-

nies. Whilst it confined itself strictly to the accom-

plishment of that object it did comparatively little

harm and no good. Its whole history shows that the

community Would have fared much better without

it than with it. People who wish to insure their

property or their lives, if left to exercise their own

discretion will be more likely to select safe and well

conducted companies in which to insure, than they will

if they rely upon the direction given them by an agent

of the State. The intermeddling of a State official is

almost invariably mischievous in its operation and

results. I am informed that within the last seven years

thirty life insurance companies have failed, involving a

loss to citizens of this State of $36,927,000. This

shows how little protection the department gives. I am

therefore of opinion, that the wisest legislation in

regard to the Insurance Department, would be to

abolish it, and to return its few necessary powers to the
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Comptroller's office, whence they were taken. This

step I advise, believing that it will benefit the parties

interested, and much redound to the credit of the State.

The same general rule naturally applies to the busi-

ness of banking. It may be claimed that so far as

savings banks are concerned, the class of people who

deposit their savings with them, require some govern-

mental guardianship. But even this is doubtful. The

host of savings banks which have grown up as if

in a night, flourished for a time, and then became

insolvent, could never have gained the confidence of

the poor people whose little all was lost by their

operations, if character and credit had not been given

to them by the pretense that the State was the pro-

tector of their interests. In 1877 the Superintendent

whom the State had chosen and who had served for

several years as guardian of these institutions, was

removed for negligence and incompetency, and almost

the entire time of the very faithful and eflBcient deputy

into whose hands the work has fallen, has been occu-

pied in saving what he could from the ruin into which

so many of the savings banks fell.

It is also a question worthy of consideration whether,

if the State will not leave people and corporations to

manage their own aifairs in their own way, but persists

in exercising a governmental control over them through

such agents as it sees fit to appoint for that purpose, it

ought not to be responsible to parties who suffer through

the negligence or malfeasance of such agents ?

I commend to your consideration such measures as will

tend to a more speedy and less expensive mode of pro-
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ceeding for winding up the affairs of the insnrance com-

panies and savings banks that have failed, so that parties

who have suffered by them inay receive, at the earliest

day possible, whatever may be saved from the wrecks of

such institutions.

Federal Iwtekference at Elections.

A significant fact in connection with our recent elec-

tion is the organized attempt of the Federal authorities

to interfere with the suffrage of our citizens. This seems

to me a step upon dangerous ground. The scanty justi-

fication pleaded for it is that it is within the scope of

Federal authority to supervise the election of Members

of Congress. In the exercise of this supervision the

general government pretends to find the right of passing

on the qualifications of voters at the polls, and to

make arbitrary arrests in the discretion of Federal

supervisors, thus preventing the person arrested from

voting either for Members of Congress or State officers.

But the Constitution of the United States provides that

the qualifications of the electors of representatives in

Congress shall, in each State, be those requisite for

electors of the most numerous branch of the State

Legislature. The Constitution of our own State, by

virtue of which you hold your official station, declares

what those qualifications are. It further casts upon

you the duty of enacting laws to determine by proper

proofs the persons entitled to the right of suffrage

thereby established. It is not fit that the Legislature

of a great State should sit calmly by while its chief

prerogative is torn from its grasp, nor does it become
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an Executive to fail of warning words when such an

usurpation is attempted, as the arrest by Federal

officers of the voter at the polls. In the name of

the people whose highest right is imperiled in

this controversy, I protest against such an inter-

ference. I urge upon your notice the danger of.

permitting such proceedings to pass unrebuked. Suf-

frage is a people's right, and, by our organic law, its

regulation is committed to the State authorities. It

has never been yielded to Federal control, and a stern

accountability will be put on any servant of the State

who neglects to combat the dangerous precedent of

Federal interference with these reserved powers of the

State. Twice before has this impertinent intrusion on

its jurisdiction been attempted. Twice before have

able and courageous State Executives made manly pro-

test, in which the Legislature and the people have

sustained them. The danger and usurpation is not

less now than then. As a question of highest moment,

outweighing all party interests and temporary advan-

tage, I earnestly press it on your attention. A prompt

and fearless protest on your part will stop this effort

once for all. Your silent acquiescence in the wrong

will certainly induce its attempted repetition.

The City of New York.

In each of my previous annual messages, and in the

reasons given for disapproving several bills relating to

the government of the city of New York, I have

expressed the opinion that a new charter, which should

establish a local Legislature for the city, and leave the
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people to govern themselves there, as elsewhere, was

the only practicable and complete remedy for existing

evils. As yet, nothing has been done in that direction.

The people there seemingly prefer to continue victims

of bad legislation, rather than attempt to maintain local

self-government. Great commercial enterprise and the

universal struggle for wealth seem to absorb all attention

and to make men wholly indifferent to the laws which

are necessary, not only for the preservation of their

wealth when acquired, but also for their personal safety

and comfort. To this general rule there are some hon-

orable exceptions. But how much more suffering will

be endured before the rule be changed, it is impossible to

foresee. The great debt which overhangs the city, the

army of useless officials and the extravagant salaries

paid to them, are all 'due to laws which have been passed

at various times by the State Legislature. Usually from

one hundred to two hundred bills are introduced at each

session of the Legislature relating to the government of

the city. There is no reason to doubt that a large num-

ber will be presented at the present session. To what

subjects they may relate, or what provisions they may
contain, it is impossible to know. Whatever they may
be, they should receive the closest scrutiny at your

hands. If anything can be done within the limits of

your constitutional power for the relief of the city

from the enormous salaries and taxes which the people are

called upon annually to pay, it should be, and I trust

will be, done. The experience of the past has shown, how-

ever, that many bills originated ostensibly for such a pur-

pose are so changed and manipulated on their passage
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through, the Legislature by experts and men of skill,

who interweave the worst provisions along with, the best,

that it is necessary to exercise great care and vigilance in

regard to them. There is no need of expert and extra-

ordinary skill in the preparation of an honest bill for an

honest purpose. The language of such a bill will be always

plain, simple and easily understood. The sinister and

dishonest purpose is usually concealed under a skill-

ful arrangement of crafty phrases. It will be a wise

precaution to beware of bills which are said to be

skillfully drawn. I am also of opinion that bills

which are of great length and involve a variety of

subjects are apt to lead to bad results. Their real

meaning becomes involved, their provisions are con-

flicting and the construction to be put upon them

doubtful. A much better and saier method will be to

pass only such bills as embrace a single object, and

are clearly and plainly expressed. But in this, as in all

other cases, it should be borne in mind that one of the

worst evils of any community is a mass of unnecessary,

conflicting and doubtful legislative enactments. Upon

some subjects the statutes in relation to the city are

already so numerous, confused and conflicting that

even the courts are unable to construe them. What-

ever may be done no addition should be made to this

mass of confusion. There is now pending in the

courts an action involving the constitutionality of the

statute establishing the board of estimate and appor-

tionment. I understand that the question will soon

be brought before the court of last resort, and I trust

the great important public interests involved in it will
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lead to its early and thorougli consideration and final

decision.
ft

Harboe Masters and Port Wardens.

In the interest of commerce, I renew the suggestion of

my last annual message, that the offices of Harbor

Masters and Port Wardens should be abolished, and

their duties devolved upon the police. A few policemen

specially charged with these duties would be sufficient,

and would relieve the commerce of the port from the

heavy expenses now imposed for the services of a large

array of Harbor Masters and Port Wardens.

Commissioners of Emigration.

I learn from the Commissioners of Emigration that the

number of emigrants arriving at the port of New York,

from the first' of January last to the twenty-fourth of

December last was 121,288. The Commissioners further

refer to their needs, and also to the bill introduced at the

last session of Congress, and now pending before that

body, for relief from the effects of the decision of the

Supreme Court of the United States in regard to the emi-

gration laws of this State. The communication of the

Commissioners will be transmitted to the Legislature for

its information and for such action as may be deemed

proper.

Excise Laws.

Again, as in my last annual message, I advise that you
devote careful attention to the condition of our excise

laws. No branch of our law needs to be so simple,

concise and intelligible as this. Excise administra-
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tion, especially ia the city of New York, is now

marked by continual broils and entanglements. The

law is transgressed as often from ignorance as from

design. Punishment is oftener inflicted for its acci-

dental than intentional violation. Continual appeals are

made to the Executive to relieve the errors of its work-

ing. These clumsy complications are unworthy an

intelligent people. It is true that the subject of excise

law presents a great social problem, but it is also true

that a sensible and practical solution of it may be

reached if its discussion be approached in an impartial

and unprejudiced spirit. I commend the whole matter

to your reflection as one of the most important likely

to be brought before you, and suggest that you sub-

stitute a clear, symmetric and complete statute for the

present laws on the subject.

RESUMPTIOlSr.

On the first day of the present year the Federal

Treasury announced its readiness to pay the legal tender

notes on demand in coin. There is no reason to doubt

its ability to meet all demands that will be made. This

brings us back, practically, to the money of the Consti-

tution and relieves us from further suffering by reason

of a currency of fluctuating value. On the same day a

law of this State went into effect which provides that

after the first of this month all taxes shall be collected

in coin and all private contracts shall be enforced in

coin. This restoration of our currency to which we

have been looking forward for many years, is an event

over which the country will be wise to rejoice. Since
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the issue of tlie legal tender notes, until now irredeem-

able, we have gone through first, the madness of a false

prosperity, under the stimulus of a debased currency;

and then, more recently, the depression and distress

which was sure to follow. The distress is not

yet at an end, but there are signs that the

process of cure has been begun and will' go

steadily on. Economy in the expenditure of the

people's money by their public agents, and frugality in

private life, will, with the abundant production of our

country, repair, by degrees, our recent waste. The

readjustment of labor rendered necessary by overaction

in some directions, is the most painful part of the reme-

dial process to which Nature subjects us for our disre-

gard of her laws ; and this, unhappily, falls on a class of

persons which had originally, the least responsibility for

the violation of correct economic policy and of honest prin-

ciple involved in our issue of irredeemable paper money.

There is also great distress among many who, having

earned a small amount of capital devoted their savings to

the purchase of homes, incurring debt for part of the

cost at a time when property was at a false valuation.

I sympathize with those who suflfer from these causes,

and would be glad if there were any unusual means

of immediate relief. Grovernment action cannot sup-

ply any. Relief can be worked out only by patient

industry and economy. The quack remedies that have

recently been proposed are worse than useless
; they

would increase and prolong the trouble. Were I, in

my present position, to give them any sanction, I

should be guilty of a violation of duty equal to that
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of a physician who should prescribe deadly poison to

cure disease.

I have great confidence that, although improvement

in our condition must be slow, we have entered upon

a period of steadily increasing prosperity. To avoid

some inconveniences, it may be necessary to so amend

the State law above referred to as to" make United

States treasury notes and national bank notes con-

vertible into gold coin at par receivable in payment

of tolls and taxes. I commend the subject to your

attention.

Ukemployed Labor— Revival of Business.

The evils which have arisen from great numbers of

laborers being thrown out of employment in consequence

of the depressions and disasters in most branches of

business, still continue, but I am happy to believe that

they are, to some extent, diminishing. That a substan-

tial revival of business has commenced, and that, too,

upon a solid foundation, there can be no reasonable

doubt. The great interest which in this country under-

lies and supports all others is agriculture. With our

immense territory, embracing every variety of soil and

climate, and producing, with proper cultivation,

every thing necessary for the support and com-

fort of the human family, there is no reason why

we should ever be called upon to pass through

such eras of disturbance and distress as have marked

the last five years. But by the enormous infla-

tion of the currency, the fictitious increase of prices

the overtrading and overacting in all branches of
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manufactures, mining, railroad building and other enter-

prises, men were seduced from the more quiet opcupa-

tion of agriculture into employments which, in their

very nature, could not endure. Out of these they were

thrown when the inevitable disasters came, and

hence we have had, and still have, so many unem-

ployed laborers in the country. But the number

diminishes as circumstances force a readjustment of the

proper fields of labor. Our primary sources of wealth,

the soil, its cultivation and its products have been yield-

ing, to the fullest extent, their fruits during the last two

years, producing a very large surplus which has been

and is now being moved forward over the various chan-

nels of commerce to all parts of the world. Agricultural

laborers have everywhere found full employment. The

transportation of their crops, and of the goods returned

in place of them, has given increased employment to the

vessels upon all our lakes, rivers and canals, to the trains

upon our railways, and to all the laborers employed in the

business of transportation. Here is the groundwork of

renewed prosperity. It is going on and can not fail to

continue until legitimate business is fully revived from one

end of the country to the other. A 11 sections of the Union

,

north and south, east and west, are feeling alike this

new and substantial business life, and all efforts to

embarrass it or retard it, should be regarded and

treated as hostility to the best interests of the coun-

try. At the same time there should be no misunder-

standing as to what is meant by revival of business.

By that phrase too many people still suppose that

the excitement and wild schemes which prevailed
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in years gone by, are to be renewed ; that wages

are to be doubled, prices more tban doubled, and

that men are to make fortunes out of nothing. This is

not what is meant by a revival of business. It is not

business, it is madness. A restoration of it would be

simply to resume the road to the inevitable downfall

and disasters from which we have been so long suflfering.

There is no human power which can raise the dead.

There is no magic by which debts can be paid without

money, nor by which individuals and corporations hope-

lessly insolvent can be restored to credit and prosperity.

The revival of business which is desirable and which is

surely coming, unless the people shall again be reft of

their senses, means the production of all those commodi-

ties for which our country is specially adapted,

the sale and exchange of all the surplus over

and above what is needed for our own con-

sumption ; the mining, manufacturing, railroad building

and commercial traffic, which are fairly demanded by

these avocations and by the foreign market for them and

the payment of all laborers employed in them, with

honest money for honest work. As this comes on, labor

will adjast itself in accordance with the demands for it,

and employment in one way or another will be found for

all. We shall cease to hear the cries for help. All

honest men will be found able to help themselves in an

honest way.

Conclusion.

I have thus made the particular suggestions in my
power upon the condition of the State and the vast

interests which now pass to your legislative care. In
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the broad field of your general action your conscience

and intelligence must guide you. Your first (^cial

act is a solemn oath to support the Constitution of the

United States and the Constitution of the State of New
York. These are the supreme law of the land which

no legislator or public oflBicer may transgress. All

acts in conflict with either of them are null and void.

The State Constitution is the crea,tion of the people estab-

lishing a government for their protection and defense

as citizens of a free and independent commonwealth.

Strictly obeying it, yon cannot go far astray. Under it

the State aims to secure fair and equal representation for

the people, pure elections, an honest canvass of, and a

peaceful submission to, their results, to the end that the

majority may control the government; equal and exact

justice to all men that neither the poverty of the poor

or the wealth of the rich may help or hinder the mainte-

nance of their rights; rigid economy in public expenses,

and the lightest possible exercise of the taxing power

that labor may bear no needless burdens ; an honest

currency assuring stability to finance and steadi-

ness to wages
;

perfect integrity and fidelity in

ofllce ; a prosecution and punishment of derelict officials

as prompt and energetic as that of common criminals';

the protection of every man in his right to pursue his

lawful calling in his own way, and to enjoy its fruit,

and finally the sacred preservation of the public faith

under all circumstances. It forbids all local and special

legislation for private profit ; all wasteful and profli-

gate expenditure of public money, the folly of creating

debts, as well as the crime of repudiating them when
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created. Conceding to the Federal Government all

the powers expressly delegated to it, and shrinking

from no sacrifice to maintain them, it yet sternly insists

upon those inherent rights reserved to each free and

inidependent State.

These are a few of the great lights given for our

guidance. The functions which we exercise are com-

mitted to us as a sacred trust. The government which

we control as public officers is not our own, it belongs

to those who placed us here. The laws which we

enact do not express our will, they are the voice of

the people. The money which we handle belongs to

them, and not to us. We can only take it from them

for the legitimate expenses of government. More than

this is robbery. Official generosity is official crime.

Every needless tax cuts some comfort from a thousand

homes. It means less food, less fuel, less cheer to
«

many families.

L. ROBINSON.
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GOVERNOR ROBINSON.

In Relation to Chakges against Feedeeick W. Loew—giving

TIME FOE Amended Answer to be Filed.

STATE OF NEW YORK :

Executive Chambee, )

Albany, January 21, 1879. \

In the matter of the charges preferred agavrhst Feedeeick W.

Loew, Register of the Gity wnd County of New York.

After a careful perusal of the answer in this matter and a com-

,

parison of it with the charges, the Governor finds that t^he first

charge in relation to the neglect of the Register to keep certain

books as required by law, is fully and sufficiently denied, but

he is of opinion that the apswer does not amount to a denial of

the averments made in the second and third cliarges in relation

to demanding and receiving fees in excess of those fixed by the

statutes of the State. If the Register intends to deny the facts

contained in those charges, the answer certainly fails to express

his intention. It is rather an elaborate effort to excuse the

alleged illegal charges than a specific denial that such charges

were made, and must, therefore, be considered an admission by

implication that tlie facts stated in the charges ave true. If the

respondent wishes to amend his answer, and deny, under oath,

the specific facts alleged in regard to the illegal fees demanded

and received in his office, the Governor will allow him to do so
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at any time on or before the first day of February next. Other-

wise, a time will then be fixed for any further hearing which

he may desire upon the law applicable to the case.

PLEURO-PNEUMONIA AMONG CATTLE.

Proclamation declaring Stables of Gaff, Flbischmann &
Co. in Quaran'hne on account of jhe Disease of Pleuro-

pneumonia AMONG Cattle theke.

STATE OF NEW YORK:
Executive Chamber, )

Albany, February 11, 1879.
j

Whereas, It has been made known to me, that an infectious

and contagious disease, known as pleuro-pneurnonia, has broken

out among neat cattle in this State, and that numerous animals

are affected with said disease at the stables of Gaff, Fleischmann

& Co., at Blissville, in this State, and that there is danger that

such diseased cattle will infect healthy animals;

Now, therefore, I, Lucius Robinson, Governor, by virtue of

the power vested in me by the laws of this State, do hereby

declare the said stables and the premises of said Gaff, Fleisch-

mann & Co. in quarantine ; and I further order and direct that

no cattle shall be removed from said stables or premises during

the continuance of such disease.

The Sheriff of Queens County is hereby ordered to strictly

carry out and enforce this order.

[L. s.J L. ROBINSON.

By the Governor

:

David C. Robinson,

Private Secreta/ry.
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Appointment of General Marsena R. Patrick as Assistant

TO THE Governor, in Suppressing the Disease of Pleuro-

pneumonia AMONG Cattle— Also Letter of Instructions.

STATE OF NEW YORK:
ExEOUTiTE Chamber, )

Albany, February 12, 1879.

)

General Marsena R. Patrick :

Sir.— In pursuance of the provisions of the act chapter 134

of the Laws of 1878, entitled " An Act in relation to infectious

and contagious diseases of animals," I hereby designate and

appoint you as my assistant in executing my duty under the

said act and in carrying out its provisions.

It has been made known to me that the infectious and con-

tagious disease, among neat cattle,- called pleuro-pneumonia has

been brought into, and exists in various places in, the counties

of Kings and Queens in this State. You. are, therefore,

directed, as such assistant, to prohibit the movement of cattle

within said counties except on license from yourself after

skilled examination under your direction.

You are also directed to compel all owners of cattle, their

agents, employes or servants, and all veterinary surgeons, to

report forthwith to you all cases of disease by them suspected

to be contagious. When such notification is received you are

directed to have the cases examined and to cause all such ani-
*

mals as are found to be infected with the said disease, destroyed

and buried with slashed hides. You are directed further to

quarantine all cattle which have been exposed to the infection

of said disease, or are located in an infected place; but you

may, in your discretion, permit such animals to be slaughtered

on the premises and the carcasses .to be disposed of as meat,

if, upon examination, they shall be found fit for such use.

You will forbid and prevent all persons, not employed in the
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care of the cattle there kept, from entering any infected prem-

ises. You will, likewise, prevent all animals and fowls from

entering such premises. You will prevent all persons so

employed in the care of animals from going into stables, or

yards, or premises, where cattle are kept other than those in

which they are employed. You will cause the clothing of all

persons engaged in the care, slaughter or rendering of diseased

or exposed cattle, or in any employment which brings them in

contact with such diseased animals, to be disinfected before

they leave the premises where such animals are. Yon will

prevent the manure, forage and litter upon infected premises

from being removed therefrom, and you will cause such disposi-

tion to be made thereof as will, in your judgment, best prevent

the spread of infection. You will cause all buildings, yards

and premises in which said disease exists, or has existed, to be

thoroughly disinfected.

You are further directed, whenever the slaughter of diseased

or infected animals is found necessary, to certify the value of

the animal or animals so slaughtered, at the time of slaughter,

taking account of their condition and circumstances, and

to deliver to their owner or owners when requested, a duplicate

of such certificate. Whenever any owner of such cattle, or
1

his agent, or servant, has willfully, or knowingly withheld, or

allowed to be withheld, notice of the existence of disease upon

his premises, or among his cattle, you will not make such

certificate. You are further directed to take such measures

as you deem necessary to disinfect all cars or vehicles, or mov-

able articles, by which contagion is liable to be transmitted.

You are, also, to take such measures as will secure a regis-

try of cattle, introduced into any premises in which disease

has existed, and to keep such cattle under supervision for the

period of three months after the removal of the last diseased
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animal and the subsequent disinfection of such premises. You

are further authorized and empowered to incur such expense

in carrying out the provisions of the foregoing orders as may,

in your judgment, be necessary, and to see to it that tBe bills

for such expenses be transmitted to this department only through

yourself after you have examined and approved them in writing.

L. EOBINSON.

By the Governor

:

D. C. KoBINSON,

Private Secretary.

Letter of Instructions to Sheriffs of Kings and Queens

County.

STATE OF NEW YOEK

:

Executive Chamber, ,)

Albany, February i2, 1879.
)

To the Sheriff of Kings Countif,,.N. T. :
*

Sir.— I have issued an order directing Gen. Marsena R.

Patrick to act as my assistant in suppressing the pleuro-pneu-

monia among cattle in Kings and Queens county, and made

further orders under the provisions of chapter 134 of the Laws'

of 1878. I hereby order yon and your deputies to assist Gen.

Patrick in executing my order in such manner as you may be

requested by him.
Yours, etc.

L. ROBINSON.
By the Governor

.

D. C. Robinson',

Prvoate Secretary.

* Copy of the above letter was also sent to the Sheriff of Queens County.
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PROCLAMATION.

By Luoitjs Robinson, Goteknob.

Whereas, It has been brought to my knowledge, that on the

evening of January 29th, 1879, one Anna Markle was murdered

at her residence, in the city of Schenectady, by some unknown

person or persons

;

Now, therefore, I do hereby offer a reward of five hundred

dollars, to be paid to any person who shall cause the arrest and

conviction of any party or parties guilty of the murder of the

said Anna Markle.

In testimony whereof, I have hereunto signed my name and

affixed the privy seal of the State, at the Capitol, iu

[ L. s. ] the city of Albany, this fourteenth day of February, in

the year one thousand eight hundred and seventy-nine.

L. ROBINSON.
By the Governor:

D. C. Robinson,

Prvoaie Seoreta/ry.

.s

Veto, Assembly Bill, not Printed, Relating to Police and

Fire Commissioners, City of Syracuse.

STATE OF NEW YORK:
Executive Chamber,

Albany, February 17, 1879.

To the Assembly

:

• I am obliged to return, without my approval. Assembly bill,

not printed, entitled "An Act in relation to the Police and

Fire Commissioners of the city of Syracuse."

The charter of Syracuse, by a provision which has remained

unchanged for the last ten years, declares that the police and
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fire commissioners shall be elected by the people. It secures,

also, a minority representation in both these departments.

This law is universally conceded to have worked well and to

have provided an able and efiicient administration of police

and fire matters. The annual election, by the terms of the

charter, will take place to-morrow. Three large and nearly

equal parties have nonriinated candidates and are actively can-

vassing the city. Full preparations have been made for con-

ducting the election in the usual way. After all these pre-

parations have been completed, and within a few days of the

election itself^ the Legislature has passed this bill providing

that when the terms of the present incumbents, of the

offices mentioned, expire, the mayor shall, by and with the

advice and consent of the common council, appoint their suc-

cessors. The bill further directs the mayor to choose these

successors in every instance from the same political party to

which the retiring officer belongs.

Aside from the general rule that it is unwise to change

on the eve of an election, local laws which have stood well

the test of experience, two fatal objections to the proposed

measure exist: First, It is an overturning of an important

branch • of the municipal law, for no other apparent object

than to avoid the probable result of an impending election.

Second, If enacted it will cast upon the mayor the dubious

duty of deciding in every case what the political faith of

the retiring officer, and the proposed successor, is, before he

can make a nomination. The shifting nature of municipal

parties is too well known to need comment. It is not

uncommon that three, or even four, contest a city election,

and a principal result of this bill, if enacted, would be to

render ineligible to the offices named, the members of at

least one great political party. As matter of principle, I
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think such an enactment unwise and improper at any time.

It is especially ^o at the present juncture.

L. ROBINSON.

Veto, Senate Bill No. 16, Relating to the Citstodt of the

City and County Hall, Buffalo.

STATE OF NEWYORK,

Albany, February 17

Executive Chambee, )

1879. \

To the Senate:

I return, without approval. Senate Bill No. 16, entitled "An

Act. in relation to the custody of the city and county hall in

the city of Buffalo, the settlement of claims arising out of the

construction thereof, and of the Erie county jail."

By an act passed in 1871, provision was made for the

appointment of five commissioners to fix a site, in the city of

Buffalo, for the erection of a public building to be known as

the city and county hall, and a jail for Erie county. By sev-

eral amendatory acts, subsequently passed, the powers of these

commissioners have been extended to allow them to finish their

work. Their terms of office finally expired on the thirty-first

of December last. The present bill seeks to give to the same

commissioners the " custody, care and management of said hall

and the grounds connected therewith, until the expiration of

one year from the first day of January, one thousand eight

hundred and seventy-nine and declares that they shall have

and exercise the powers and perform the duties heretofore con-

ferred upon them by law." It further gives them the power

to settle all claims against the city of Bufialo, county of Erie,

or either of them, which shall arise, or have arisen, out of any

transaction of said commissioners. It also gives them charge of

the conduct of all suits or actions now pending or which may
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hereafter be brought by or against said city, county, or either

ot them, founded upon any such transaction or claims. It also

authorizes them to use and expend any moneys remaining in

the treasury of the city of Buifalo, or county of Erie, to the

credit of the building funds of said hall and jail, in the conduct

of such suits.

I cannot see anything in this bill except a legislative appoint-

ment of these gentlemen to entirely new official trusts. The

buildings, for the erection of which they were appointed com-

missioners, were long since completed. They are out of office

and have no legal connection with these buildings. The stat-

utes, which originally conferred their powers upon them, provide

that the mayor and comptroller of Buffalo and the chairman of

the Board of Supervisors of Erie county, by virtue of their

offices shall have the care and management of these buildings.

There would seem to be' no need, therefore, that these commis-

sioners should be appointed to do a work already committed to

high and responsible officers of the city of BuflPalo and county

of Erie. This, of itself, would be a sufficient objection to the

bill even if the constitutional objection to a legislative appoint-

ment did not -render it a nullity.

L. EOBINSON.

Additional Insteuctions to Geneeal Maesena R. Pateiok.

STATE OF NEW YOEK

:

Executive Chambee, )

Albany, February 19, 1879.
)

General Maesena R. Patrick :

SiE. — You are hereby directed to enforce the orders given to

you under date of February twelfth, in the counties of New

York, Richmond, Westchester and Rockland, and all persons in
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those counties will report to yourself any cases of disease among

neat cattle supposed to be infectious.

[l. s.] L. ROBINSON.

By the Governor

:

David C. Robinson,

Private Secretary.

PROCLAMATION.

By Lucius Robinson, Governor.

Whereas, A vacancy exists in the office of Senator for the

Twenty-fourth Senate District, consisting of the counties of

Broome, Tioga and Tompkins, by reason of the death of the

late Senator Peter W. Hopkins

;

Now, therefore, by virtue of the power vested in me by law,

I do hereby order that a special election be held in the said

Twenty-fourth Senate District, composed of the said counties, on

Tuesday, the twenty-fifth day of March next, for the purpose of

choosing a Senator for the Twenty-fourth Senate District, in

place of said Peter W. Hopkins, whose term of office began on

the first day of January, in the year one thousand eight hundred

and seventy-eight, and will expire on the thirty-first day of

December, in the year one thousand eight hundred and seventy-

nino.

In witness whereof, I have hereunto signed' my name and
'

affixed the privy seal of the State, at the Capitol, in

[l. 6. J the city of Albany, this twenty -first day of February,

in the year one thousand eight hundred and seventy-

nine.

L. ROBINSON.
By the Governor

:

D. C. Robinson,

'Primate Secretary.
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Additional Insteuctions to Genbeal Maesena E. Pateiok.

STATE OF NEW YOEK:
EXECDTIVE ChAMBBE, )

Albant, February 24, 1§79. \

Genera] Maesena E. Pateiok:

SiE.— You are hereby directed to enforce the orders given to

yon under date of February^ twelfth, in the county of Suffolk,

and all persons in that county will re'port to yourself any cases

of disease among neat cattle supposed to be infectious.

[l. s.] L. EOBINSOK ,

By the Governor

:

David C. Eobinson,

Private Secretary.

Memoeanda, Attached to Bill foe the Liquidation of the

Liabilities of the Kew Capitol Commissionees, Etc.

STATE OF.NEW YOEK:
Executive Chambee, )

Albany, March 5, 1879.

)

Senate bill, No. 20, entitled "An Act making appropria-

tions for the liquidation of the present liabilities of the New

Capitol Commissioners, and for continuing work upon the

New Capitol through tte winter and spring of eighteen hun-

dred and seventy-nine," is filed herewith in the office of

the Secretary of State, ten days having expired since it was

presented to me.

I have declined to approve it, because I am of opinion

that, in its recognition of the $340,000 of indebtedness incurred

by the New Capitol Commissioners as State liabilities, it is

in conflict with the stringent provisions of section twelve,
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article seven of the Constitution. These provisions were

intended to guard against the creation ot any debt in any

form without submitting the question to a vote of the peo-

ple, except in the special instances mentioned in sections

ten and eleven of said article. The only exception which

can possibly apply to the indebtedness for which this appro-

priation is to provide, is that 'pf " expenses not provided for."

In my judgment that phrase is intended to apply simply, and

only, to expenses for the ordinary administration of the pow-

ers of the government and not to expenses for the construc-

tion of canals, railroads or public buildings of any kind. I

have, however, consulted with the 'New Capitol Commission-

ers, one of whom . is the Attorney-General, and, also, with

the Judiciary Committee of the Senate, to whom this bill

was referred. The Attorney-General and a majority of the

said committee are of opinion that expenses for the New
Capitol may be regarded as expenses not. provided for within

the meaning of that phrase, in the tenth section of the

seventh article.

It is claimed, also, that inasmuch as the Legislature directed

the commissioners to complete certain work, they were

authorized and compelled to incur any amount of indebted-

ness which might be found necessary, if the appropriation

made for the purpose proved to be insufficient. I can find

nothing in the statute which seems to me to warrant any

such construction. It made no allusion to any indebtedness

and used no language which could be construed into an

authority for incurring any unless by implication. But even

if it had done so, its action would, in my view of the case,

have been absolutely void, because the Constitution itself for-

bids the creation of any such debt by the Legislature or by

any one else, except by submission to the people. In defer-
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ence, however, to the opinions of the Attorney-General and

the Judiciary Committee above referred to I have concluded,

whilst withholding my approval from the bill, to allow it to

pass the constitutional limit of 'ten days,, leaving the question

of its validity to the appropriate judicial tribunals if any one

shall choose to carry it there. I, nevertheless, protest most

earnestly against its being regarded in any manner as a pre-

cedent for the incurring of any debt hereafter not clearly

warranted by the letter and spirit of the Constitution.

L. ROBINSON.

Message to the Senate, transmitting Copy of Charges against

Hon. John F. Smyth, Superintendent of the Insurance

Department.

STATE OF NEW YOEK

:

Executive Chamber, )

Albany, March 5, 1879. \

To the Senate

:

1

I have received, and herewith transmit to the Senate, charges,

duly verified, against John F. Smyth, Superintendent of the

Insurance Department, asking for his removal from office. The

charges show that the facts upon which they are based have

been clearly established in legal proceedings to which the Super-

intendent was a party, by proofs heretofore taken before the

Senate, and now upon its records, and by official reports made

by the Superintendent, one of which recently made to the

Assembly, is annexed to the charges. I have, therefore, deemed

it unnecessary for me to make further inquiry for my own

information, in regard to the facts alleged. I submit the

charges at once, as they were presented to me, for such action

as the Senate may deem just, and I again recommend the
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removal of the said John F. Smyth from the office of Superin-

tendent of the Insurance Department.

L. ROBINSON.

To his Excellency, Lucius Robinson, Oovernor of the State of

New York

:

Sir.— I, Lemon Thomson, a resident of the city of Albany,

and a citizen of the State of New York, and a policyholder in

the Atlantic Mutual Life Insurance Company, hereby charge

John F. Smyth, Superintendent of the Insurance Department,

with misconduct, malfeasance and malversation in office. I

further charge that he is unfit and incompetent to hold and

exercise the functions of the said office ; and that he has been

grossly unjust and negligent in the discharge of his official

duties.

And more particularly, I allege in support ot the foregoing

charges as follows :

SpecificaUon First. — That in the year 1877, the said John

F. Smyth, as Superintendent of the said Insurance Department,

made or caused to be made an examination of the Atlantic

Mutual Life Insurance Company of Albany. That the said

company was at the time of said examination fully solvent and

entitled, under the laws of this State, to continue its business.

That the said John F. Smyth, Superintendent as aforesaid,

instead of allowing the said company to go on and prosecute

its regular business as was his lawful duty to do, caused improper

and erroneous statements to be made of the assets and accounts

of the said company, and the said John F. Smyth, Superin-

tendent as aforesaid, publicly and erroneously declared the said

company to be insolvent, and that it would be injurious to the

public interest to allow the said company to issue additional

policy and annuity bonds; and assuming the said statements of
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the said John F. Smyth, Superintendent as aforesaid to be true,

a receivei- was appointed for the said company, whereby its

credit was ruined, its business destroyed, and great loss caused

to the policyholders and stockholders who were very numerous.

That the said company was, at the time the said legal proceed-

ings were instituted, a safe and well-managed and solvent com-

pany, capable of meeting every legal claim or demand upon it.

In proof of this, I cite your Excellency to the following quo-

tations from the language of Mr. Justice Westbrook, at

Special Term of the Supreme Court, who, after a full and

thorough investigation of the affairs of this company, and after

the said John F. Smyth, Superintendent as aforesaid, had had

full opportunity to sustain by competent proof the charges

which he had made, the said Justice Westbrook declared :
" I

am perfectly satisfied, so far as the case has gone, that. there

has been no mismanagement on the part of the company."

" If there^ is a loss of the capital, it is owing to the shrinkage

of investments which every company in the State has been

subject to. It is due to the company to say, so far as its

investments are concerned in real estate, I think they will

compare favorably with the investments of any other company

in the State."

Again " The OouVt :

" " There is no bla,me to be attached to

the company, for it has been economically and honestly

managed."

By the Court :
" I say again that I consider the company sol-

vent as regards its policyholders; that, it was well managed

and will compare favorably with any other company."

And I charge and allege that th*e said John F. Smyth, Super-

intendent as aforesaid, by such proper and intelligent super-

vision and attention to the affairs of said company, as it was

bis duty to give, could and should have insured its safe and

2
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prosperous continuance, and that the great loss which has

befallen said company and its policyholders, is entirely the

result of the misconduct, neglect and incompetence of the said

John F. Smyth, Superintendent as aforesaid.

And I further charge and allege that the said John F. Smyth

did what was wrong and inconsistent with his duties as an offi-

cer, and as Superintendent of the Insurance Department, in

that he appeared by his attorney in the fall of 1878, and winter

of 1879, at the Special and General Terms of the Supreme

Court, to oppose and prevent the restoration of the Atlantic

Mutual Life Insurance Company to the hands of its officers—
its stockholders and its policyholders— when the said company

had shown, in its application to the court, which was not denied,

that it had ample assets to meet all of its liabilities to all of

its policyholderfe, and all of its stockholders, and have quite a

large surplus besides. The said application was made in behalf

of the company, by attorneys representing the policyholders and

stockholders; and the application was also advocated by the

Attorney-General, who represented the people. The only oppo-

sition was from the receiver who held the assets of the company

in his hands, and the attorney of the said John F. Smyth, Super-

intendent as aforesaid, who joined the receiver in trying to

prevent the said company from having control of its own affairs

and thus, by misconduct and mismanagement, the said John F.

Shiyth, as Superintendent aforesaid, did great wrong and injus-

tice to an insurance company organized and authorized to do

business under the laws -of this State, and also to the policy-

holders and creditors of the said company.

SpeoificaUon Second.— That in 1877 and the early part of

1878, the said John F. Smyth, Superintendent as aforesaid,

caused to be made by his official deputy, an examination of the

affairs of the Globe Mutual Life Insurance Company of New
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York city. That the said deputy superintendent submitted to

the said John F. Smyth, Superintendent as aforesaid, his official

report of said examination on the 15th day of May, 1878. That

the said report set forth in express terms the most flagrant and

willful abuses of trust on the part of the officers of said com-

pany, for their personal proiit, including among other derelic-

tions repeated falsifications of the company's books. That

instead of promptly proceeding to punish said breaches of trust,

the said John F. Smyth, Superintendent as aforesaid, by his

report of May 31st, 1878, concealed- from the public the truth

in regard to said company's condition, and thereafter paid no

further attention to it, although well knowing that the same-

officers who had been guilty of the misuse of its funds and of

the falsification of its books remained in control of it. That

said officers were, by said Superintendent, allowed to manage

said company for many months under the sanction of the Insur-

ance Department, whereby a credit was' given said company and

its management calculated to deceive and mislead policyholders

and the public.

In proof of the statement above specified, and as a part of

this specification, I respectfully refer your Excellency to the

said report of said deputy superintendent and of the said John

F. Smyth, Superintendent, as aforesaid, as contained in Assem-

bly Document 'No. 49, of 1879, a copy of which is herewith

submitted.

Specifieaiion Third.— That in the management of the Insur-

ance Department, the said John F. Smyth, as Superintendent,

has been guilty of gross and culpable extravagance in the pay

of receivers, actuaries, appraisers, attorneys and employes. That

in repeated eases the expenses of life insurance examinations

have, by the carelessness, negligence and incompetence of said

Superintendent, been fixed at rates so high that the nom^panies
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have seriously suffered financially and been embarrassed by their

payment.

And more particularly I charge that these facts were verified

by the testimony before the Senate of this State a year ago

and by facts and events vphich have since come to light.

Spedficati&n Fourth.— That the said John F. Smyth, Super-

intendent, as aforesaid, being a high State officer charged with

the supervision of insurance companies, wrote or caused to be

written a letter to the officers of the Globe Mutual Life Insur-

ance Company, inviting a reply from the said officers upon the

subject of a bill then pending in the Legislature, in which he,

the said John F. Smyth, as Superintendent of the Insurance

Department, was personally interested, -and with the intent to

effect the said measure, although well knowing that the said

officers had been reported by his deputy as guilty of gross cor-

ruption in the management of their said company ; wherefore I

allege and charge the fact to be that the said John F. Smyth,

Superintendent as aforesaid, is guilty of misconduct, malfeasance

and neglect of duty in his official position, and that he is

incompetent and unfit to discharge the duties thereof, and I ask

your Excellency to recommend to the Senate his removal from

office.

Respectfully submitted.

LEMON THOMSON.

Albant, March 4, 1879.

STATE OF NEW YORK,
City and County or Albany,J'

Lemon Thomson, being duly sworn, says that he has read the

foregoing charges and knows the contents thereof, and that the

same are true, except as to those matters therein stated on
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information and belief, and as to those matters he believes them

to be true.

LEMON THOMSON.
Sworn and subscribed before me,

| ,

this 4th day of March, 1879. ^

Wm. E. Cobnwell,

Notary Public.

Veto, Senate Bill No. 23, to Amend an act for Con-

STUOTING A KOAD IN ToWN OF JoHNSBUEGH.

STATE OF NEW YOEK :

Executive Chambbe,

Albany, March 7.

To the Senate:

IBEE, }

, 1879.)

I return, without approval, Senate bill No. 23, entitled "An

Act to amend chapter two hundred and twenty-seven of the

Laws of eighteen hundred and seventy-two, entitled 'An Act

to amend an act, passed May ninth, eighteen hundred

and sixty-eight, entitled "An Act to amend section three of

chapter eight hundred and seventeen of the Laws of eigh-

teen hundred and sixty-six, entitled 'An Act to lay out and-

construct a road from the river road in township number four-

teen, in the town of Johnsburgh, to the Carthage road, near the

head of Long Lake, in the connty of Hamilton.'

"

Chapter eight hundred and seventeen of the Laws of eigh-

teen hundred and sixty-six appointed three commissioners to

lay out, open and construct a highway through the counties of

Warren, Essex and Hamilton, and authorized them to draw

from the Comptroller, annually, all the highway taxes levied

upon the non-resident lands along the line of such road, to be

expended in the construction of the same. In 1868 the powers

of the said commissioners were somewhat enlarged, and con-
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tinned for five years. In 1872 the said act was further amended,

and the powers of the commissioners continued until the first

of January, 1879. In 1874 a constitutional amendment was

adopted, forbidding the Legislature to pass any local bill "lay-

ing out, opening, altering, working or discontinuing roads, high-

ways or alleys. " The act under consideration extends the pow-

ers of the commissioners for two years from the first of January,

1879, and provides that they shall not receive any highway

taxes which were not levied prior to the first of January, 1879.

But this leaves them the power and authority to receive from

'

the Comptroller all non-resident taxes designated in the acts

aforesaid, which were levied during the year 1878, but which

will not be returned and allowed by the Comptroller until

about the middle of the present year. This act, therefore,

revives the commission, whose powers expired on the first of

January last, who are now out of office; and it authorizes

them to receive and expend for the laying out and opening of

this road all such non-resident highway taxes, when the amount

of them shall be ascertained. It is, therefore, in all respects,

equivalent to the passing of a new act to accomplish this pur-

pose, and is, therefore, in direct violation of the clause in the

Constitution above quoted.

L. EOBINSON.

Additional Instructions to General Maesena R. Patrick.

STATE OF NEW YORK:
Executive Chamber, )

Albany, March 17, 1879.5
General Marsena R. Patrick:

Si'E.— You are hereby directed to enforce the order given to

you under date of February 12, 1879, in the counties of Orange,

Sullivan, Ulster, Delaware, Putnam and Dutchess and all per-
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sons in those counties will report to yourself any cases of dis-

ease among neat cattle supposed to be infectious.

[l. s.] L. KOBINSON.

By the Governor

:

David C. Eobinson,

Private Secretary.

Oedbe Removhstg Henet A. Gtjmbleton eeom his office as

CO0NTT ClEEK of the OiTT and CotTNTY OF NeW YoEK.

STATE OF NEW YORK

:

Executive Chambee, )

Albany, March 17, 18T9.

)

In the matter of the cha/rges preferred against Heney A. Gum-

BLETON, Olerh of the City a/nd Coimty of New York.

Charges of neglect of duty in oflBce, malfeasance in office,

malversation in office, and extortion against Henry A. Gumble-

ton, Clerk of the City and County of New York, having been

formally presented to me, and a copy of the said charges and

an opportunity of being heard in his defense having been given

to the said Henry A. Gumbleton, and after hearing him in per-

son and by counsel thereon, it appearing that the said charges

are substantially true, it is ordered that the said Henry A. Gum-

bleton be and he hereby is removed from the said office of

Clerk of the City and County of New York.

[l. 8.] L. ROBINSON.

By the Governor

:

David C. Robinson,

Private Becyreta/py.
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STATE OF NEW YORK:
ExECUTivK Chamber, )

Albany, March 17, 1879. \

In the matter of the oha/rges preferred against Henry A.

GuMBLETON, CUrk of the City and County of New York.

On the twenty-eighth day of January last charges were laid

before me, accusing Henry A. Gumbleton, Clerk of the City and

County of New york, with neglect of duty, malfeasance and

malversation in office, and with extortion.

The charges were thirteen in number, and were duly verified

on oath, by Artemas H. Holmes, Henry E. Knox, George

DeForest Lord, Charles F. MacLean and J. Adriance Bush.

The first five charges and the thirteenth relate to the neglect

of the Clerk to keep such books as he is required by the stat-

utes of the State to keep, showing the amount of all fees, per-

quisites and emoluments actually received by him for any

service done by himself or his assistants in his or their official

capacity, by virtue of any law of this State; and of all fees,

perquisites and emoluments which he was entitled to demand

and receive from any person for any service rendered by him

in his official capacity pursuant to law ; and also to the neglect

and refusal of the said Clerk to keep such books open for

inspection at all times during business hours, by all persons

desiring to examine the same.

The sixth, seventh and eighth charges relate to his neglect

to transmit to the comptroller of the city of New York such

a transcript of the accounts of the fees, perquisites and emolu-

ments collected and received by him, as the law requires.

The ninth, tenth, eleventh and twelfth charges relate to the

demanding and receiving of fees in excess of those allowed by

law.

A copy of the charges was served upon the Clerk on the
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29th day of January, 1879, with an order to show cause before

me on the tenth of February why he should not be removed

from office, on which day he appeared in person and by coun-

sel and presented his answer to the charges. The questions

involved in the charges and answer were fully and elaborately

discussed on that and the succeeding day. The following are

the statutes alleged in the charges to have been violated by the

clerk

:

[Sections 9 and 10, chap. 432, Laws of 1847.]

§ 9. It shall be the duty of said surrogate, clerks and register

respectively, to keep an exact account in a book or books, to be

provided for that purpose, at the expense of the people of the city

of New York, of ail fees, perquisites and emoluments actually

received by such officers, respectively, for any service done by them

or their assistants in his or their official capacity, by virtue of any

law of this State; and of all fees, perquisites and emoluments

which such surrogate, clerk and register shall be entitled to demand

and receive from any person, for any service rendered by them or

either of them in their official capacity pursuant to law. Such

books shall show when and for whom every such service shall have

been performed, its nature and the fees chargeable therefor ; and

shall, at all times during office hours, be open to the inspection,

without any fee or charge therefor, of all persons desiring to

examine the same ; and they shall be deemed a part of the records

of the office in which they shall be kept, and shall be preserved

therein as other books of records are.

§ 10. A transcript of such accounts to be made in such form as

shall be prescribed by the comptroller of the city and county of

New York, shall be transmitted by such officers for each calendar

month and within ten days from the expiration thereof, to the

comptroller of said city and county, which shall be verified by the

oaths of such officers respectively, or by their assistants, respect-

ively, which transcript shall contain a statement of all moneys

received by such officers for fees, perquisites and emoluments, for

services done by them or their assistants respectively, in their

official capacity by virtue of any law of this State since making

the last preceding transcript and return, specifying the total amount
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received from each perBon and the name of each person ; and, also,

a statement of the fees, perquisites and emoluments which such

officers or their assistants shall be entitled to demand from any per-

son for services rendered in his or their official capacity, by virtue

of any law of this State since making the last preceding return,

which shall have been made by such officers, specifying the amounts

chargeable to such person, the names of such persons and the

character of the service rendered. And the verification, of every

account so transmitted to such comotroller shall be positive, and

not upon information or belief.

M. R. S. (Edmonds edition), 659 and 660.

Sealing every writ, exemplification or certificate, when required,

twelve and a half cents.

Every certificate twelve and a half cents, but not to be allowed

for certifying any paper to be a copy ; for the copying he shall be

paid.

Recording conveyances of real estate, and all other instruments

which by law may be recorded, ten cents for each folio,

2d. R. S. (Edmonds edition), 669 and 670.

§ 5. ISo judge, justice, sheriff or other officer whatsoever, or

other persons to whom any fees or compensation shall be allowed

by law for any service, shall take or receive any other or greater

fee or reward for such service, but such as is or shall be allowed by

the laws of this State.

§ 6. No fee or compensation allowed by law shall be demanded

or received by any officer or person, for any service, unless such

service was actually rendered by him.

§ 7. A violation of either of the two last sections shall be

deemed a misdemeanor.

It is very clear that the object of these statutes was to pre-

vent any abuse of the powers conferred upon the Clerk ; to

prevent any exactions by him of fees not authorized by law;
t

_ _

to provide stringent measures to secure the payment into the

city treasury of all the income of the office ; to enable the pub-

lic to know specifically what the income of the office and the

compensation of the Clerk were ; and to require the utmost

publicity as the best means of reaching these ends. The
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requirement that he should specify the amounts he was entitled

to receive and the names of the persons paying for a given

sei-vice was evidently designed to guard against any collusion

between the Clerk and outside parties to evade the law. The

inquiry now is, has the Clerk fully and fairly obeyed these

statutes or has he either violated or evaded them.

1st. Has he kept the books of account required by section

nine, . chapter 432 of the Laws of 184:7, showing an exact

account of all fees, perquisites and emoluments actually received

by him for any service done by him or his assistants in his or

their official capacity and which he shall be entitled to receive

from any person for any service rendered by him or his assist-

ants in his or their official capacity pursuant to law, showing

when and for whom such service shall have been performed,

its nature and the fees chargeable therefor?

The books kept by the Clerk and purporting to contain the

accounts required by the statute above cited were not shown to

the persons making the charges, before those charges were pre-

sented. Upon the hearing of the charges " specimens of the

books " kept by the Clerk were produced, as stated in his

answer, but they fall very far short of the requirements of the

law. Instead of giving the nature of the service in any

action, they simply give the title of the cause with no refer-

ence whatever to the nature of the service. They give

no account whatever of the fees and emoluments received

by the Clerk and which he retains for his own com-

pensation. They do not give the amount received and the

amount chargeable. For numerous services and payments ot

the same day they show no account whatever. They do not

show any receipts for searches. The act of 1853 provided

that the Clerk should receive fees for searches for his own

compensation, in addition to the salary to which he was enti-
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tied by law, but there is nothing in that statute, nor in any

other, which I have been ' able to find, relieving him from the

duty of keeping the account as required by the act of 1847.

It was conceded, on the argument, that by far the largest

amount of the emoluments of his ofiice came from the searches.

His counsel stated it to be at least nineteen-twentieths of all

the receipts, yet no account whatever is made of them in his

books of account. Consequently, notwithstanding the great

care which the law has taken to allow the public to know

what are the emoluments of this office, it is impossible to

ascertain that fact. The statute upon this subject, quoted

above, clear and plain as it is, has been, and is, habitually dis-

regarded. It is not possible for the citizens of New York to

ascertain from these pretended accounts what amount is received

by the Clerk which "belong, and should be paid, to the public

treasury, nor to ascertain, even approximately, the amount of

compensation which the Clei'k receives for his services. The

law is thus disobeyed, and its whole object defeated.

2d. Have the books, such as they were, been " at all times

during otfice hours kept open for the inspection, without any

fee or charge therefor, of all persons desiring to examine the

same?" The answer to this question is found in the undeni-

able fact that the eUizens of New York, who present these

charges, made repeated efforts to see the books, during business

hours, in the Clerk's office, but were not permitted to see them

until "specimens" of them, as stated
. in the answer, were pro-

duced upon the hearing of this case.

The excuses made by the Clerk, in his answer for his refusal

to exhibit them, are wholly insufficient, and consist almost

entirely of aspersions of the motives of- the gentlemen who

asked to see the books, charging upon them a political intrigue

against himself. I know of nothing in the case to warrant any
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such imputation, except such unsupported assertions as have

been made by, or in behalf of, the Olerk himself.

It is due to the committee to say that, so far as I have any

knowledge, and so far as the proceedings before me are con-

cerned, these strictures are wholly without foundation. The

committee had a most ungracious task to perform. They had

to grapple with abuses which had grown up through many

years of endurance.

I have never heard from the gentlemen presenting the

charges, directly or indirectly, a single suggestion as to who or

what manner of man should take the place of the present

incumbent, if lie should be removed. But, if the allegations of

the Clerk in this respect were all true, they would avail

nothing against the plain language .of the law. It would give

him no right to sit in judgment upon their motives in seeking

to examine these books. The Clerk does not own the books,

nor the office which he holds. The office and its contents

belong to the people of the whole county, without distinction of

party. Every citizen of the county has the right, under the

law, to examine those books. The Clerk is but the agent and

servant of the people, chosen to administer the duties of an

office established not to benefit its occupant, but to accommo-

date the whole public. If any one believes or suspects that

the Clerk is in any respect betraying iiis trust as such agent,

that he is exacting fees to which the law gives him no right,

that he is neglecting to account for them as the law provides,

any such person has a right, at any time during business hours,

to examine those books. The refusal to allow him to do so

lest he should use the information which he may acquire

against the Clerk, is no reason why they should be refused

him. If the books are correct and the cond'uct of the Clerk

has been right, the more they are examined, the better for
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him. His refusal to exhibit them is, therefore, not only a viola-

tion of the law but also a suspicious circumstance in itself.

3d. Does the Clerk transmit to the. comptroller, monthly, a

transcript of the accounts required to be kept by him and

verified as required by section ten, chapter 432 of the Laws of

1847 above quoted?

The facts presented both by the charges and the answer,

show that this requirement is habitually disregarded. The

accounts and their verifications, which are returned to the

comptroller are at the best awkward and clumsy evasions of

the law. The Clerk, himself, in his answer, disclaims all respon-

sibility for the faulty phraseology in which they are expressed.

He claims that both are due to the person who held the ofiice

of comptroller in 1868, and. that the same form and verifica-

tion have been ratified both by the present comptroller and

his immediate predecessor. The responsibility cannot thus be

shifted from the Clerk to the comptroller, who is only author-

ized to direct the form of the accounts. With the verification

the comptroller has nothing to do. Its substance is fixed by

the law to which the Clerk is bound to conform. Besides, no

such affirmative ratification by the two comptrollers last named

is shown, and it is incredible that there should have been any.

I .assume that their attention was never called to the form and

verification of these accounts, which are at the best a mere

travesty of the requirements of the statute, and afiford no justi-

fication to any Clerk. The verification is not only in direct

violation of the law, but it is so evasive as to make it impos-

sible to convict the person making it of perjury, however false

it may be.

4th. Does the Clerk habitually charge and receive greater

fees than are allowed by law for filing, indexing and recording

notices of the pendency of actions?
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It appears from the papers before me that such notices usu-

ally contain from three to five folios. The law authorized the

Clerk to charge ten cents per folio for recording them. His

uniform charge for notices of the number of folios above men-

tioned is one dollar in each case, instead of thirty, forty or

fifty cents, which is the legal rate.

The Clerk, for the purpose of justifying his charge for record-

ing notices of the pendency of actions, claims the right to

charge nineteen cents for filing and indexing such notices and

twenty-five cents for a certificate. As to the certificate, it is

never required and never given, and there is no law authoriz-

ing the charge for filing and indexing. For the purpose of

answering in part the charge in regard to illegal fees for filing,

indexing and recording notices of the pendency of actions, the

Clerk refers to the old chancery practice, rules of the Court of

Chancery, and the fee bill of that court as originally established

in the Revised Statutes. It is a conclusive answer to any such

claim that the rules of the Court of Chancery were made by

the chancellor himself; that when his court was abolished by

the Constitution of 1846, its powers and duties were transferred

to the Supreme Court, which made its own rules in lieu of

those established by the chancellor, and thereupon the chan-

cery rules became absolutely inoperative. The fee bill appli-

cable to causes pending in the Court of Chancery necessarily

followed the fate of that court, and was abolished with it. The

charges which may lawfully be made by any Clerk in any civil

action are fixed by section 312 of the Code as follows:

§ 312. The clerk shall receive:

On every trial, from the party bringing it on, one dollar ; on

entering a judgment by filing transcript, six cents.

On entering judgment, fifty cents ; except in courts where the

clerks are salaried officers, and in such courts, one dollar.

He shall receive do other fee for any services whatever, in »
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civil action, except for copies of papers, at the rate of five cents for

every hundred words.

Old Fee Bill Repealed.

The fee bill, as provided for in the Revised Statutes, is

repealed in all of its provisions relating to the Clerk's fee.

(People ex rel. Williams v. Supervisors of Monroe County, 15

How., 225.)

The charge of ten cents per folio for recording notices, is

fixed by the statute of 186i, requiring the record, and no other

fee is authorized. The statute gives ten cents per folio in addi-

tion to any fees now allowed by law, for filing, indexing and cei^ti-

fying the same. But there was no such " fee allowed by law

"

as appears from the section of the Code above quoted, and even

if the charge for filing and indexing were allowed as claimed,

the fees charged by tlie Clerk would, in most cases, be nearly

double the amount allowed by law.

As this matter is submitted upon the charges and the answer,

I do not consider the charge that the Clerk receives a commis-

sion on all moneys deposited in court, and that he makes illegal

charges for administering the oath and giving a certificate to

notaries public, for the reason that I find it difficult to deter-

mine whether the answer amounts to an admission of the facts

alleged or not.

The fees which a Clerk may charge in any action are those

specifically named, and he is forbidden to receive any other fees

whatever in such action. This is plain, simple and direct. No

one can misunderstand it. Much has been said about the uncer-

tainty and confusion in the law in regard to 'Clerk's fees. I

find no such uncertainty. The whole difficulty comes from the

vain and useless effort to find some law to excuse illegal

charges. There is no such law, and if Clerks confine themselves
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to the fees fixed and allowed by Ihe statute, they will get into

no confusion. The only exception to this remark relates to the

fees for searches, in regard to whicli there has been and is

some division of opinion. The case of Curtis against McNair,

in 68 N. Y., was referred to as expressing the opinion of the

Court of Appeals that the law was very obscure and unsatisfac-

tory in regard to the charges which Clerks had a right to make.

But that case related simply and entirely to this one question

in regard to searches, and upon that question the court , were

divided, the decision being pronounced by a majority, Justices

Allen and Rapallo dissenting. The ease has not the remotest

bearing upon any point involved in this inquiry.

Much stress was laid upon the allegation that the Clerk does

not charge more, and in some eases not as much, as his prede-

cessors and other officers have charged. Whether this be true

or not, is not material in the disposition of this case. The ques-

tion is not what others have done, but what has the Clerk done

and does the 1ftw justify him ? Nothing can be worse than to

excuse official abuses on the ground that they have been long

practiced. Such practices never correct themselves. They grow

worse as they progress. Relieved from the restraints of law,

each new comer is tempted to improve upon the illegal exac-

tions of his predecessor. He transfers his allegiance from the

law to his pocket and drifts further and further from the restraints

of .his . official oath. If public officers, sworn to obey the law

and to discharge their sacred trusts in accordance with its pro-

visions, willfully and steadily disobey it for selfish ends, how

can obedience to it be expected from citizens who are not in

office.

It is not claimed that any officer, any more than any citizen,

should be made to sufi^r for any trifling, casual or unintentional

infraction of law. But where a public officer stands out as a

8
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bold and habitual violator of the statutes of the State, and

defiantly justifies his guilt by that of his predecessors, a tolera-

tion of his course will naturally and surely lead to a disregard

of all law in the community and to a state of anarchy.

The function of the Executive in dealing with such a case as

this, is not that of a criminal court. He is not bound to remove

except in his discretion, which is to be exercised with an eye

to the higher charge of the Constitution that he shall " take

care that the laws are faithfully executed." And even with all

the record of past neglect of duty and violations of law on the

part of the Olerkj it would yet, perhaps, be possible to escape

the unpleasant duty of his removal, if, in his entire course since

this investigation was commenced, he had not resolutely per-

sisted in his infractions of law, and given every indication that

a proper discharge of official duty and observance of law at his

hands was not to be' expected in the future. He has even

attempted to justify -the course which he has hitherto followed

and openly declares his right and intention to continue it in

the future. Inasmuch as it seems to me that in that course he

has broken over almost every requirement of the law he was

sworn to obey, it leaves but one possible course open to me.

If the Governor, who is specially charged and bound by his

oath to take care that the laws are faithfully executed, should,

by a dismissal of these charges, give an implied sanction to a

continuance of these unlawful practices, he would himself become

a partner in them, and the hope of maintaining a government

of law would disappear. There is no view which can be taken

of this case which leaves me any alternative but the removal of

the Clerk from the office which he holds.

Since writing the foregoing, I have received a letter from

the counsel of the Clerk requesting a delay of my decision until

they can carry. to the« Court of Appeals the points made by
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them against the granting of the mandamus by the Supreme

Court compelling tiie Clerk to produce his books. As the pro-

ceedings before me are entirely independent of the mandamus

and free trom the legal rules applicable to the issuing of. that

process, and as the mandamus affects only one of the many

points raised before me, I do not see that any decision of the

court could change the result. I cannot find any justification

for the delay asked for.

L. ROBINSON.

StrsPENSiON OF Charges against Fbederiok W. Lobw, Register

OF THE City and County of New York.

STATE OF NEW YORK

:

Executive Chamber, )

Albany, March 17, 1879.)

In the matter of the charges preferred against Fbederiok W.

LoEW, Register^of the City and County of New Yorh.

On the twenty-seventh day of December last charges were

laid before me accusing Frederick W. Loew, Register of the

City and County of New York, with neglect of duty, malfeas-

ance and malversation in office, and with extortion.

The first charge was for neglect in not keeping the books of

account required by law to be kept in his office and to be open

at all times during business hours for inspection. This charge

was fully denied by the Register, and no proof to sustain it

has been offered. It is, therefore, dismissed.

The second and third ehai-ges both relate to the habitual

practice of demanding and receiving by the Register, or by

some one in his behalf, of fees and charges in excess of the

amounts fixed and allowed by law.

A copy of the charges was served upon the Register on the

3l8t day of December, 1878, with an order to show cause before
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me on the 10th day of January, 1879, why he should not be

removed from office. On that day he appeared by counsel and

presented an answer denying tlie statements made in the first

charge, but not denying or admitting the specific facts stated

in the second and third charges. It, however, undertook to

explain and excuse these facts at much length. This auswei

was held insufficient, and time was then given for a further

answer. ,0n the third day of February, the Register appeared

before me with his counsel, and submitted a further and sup-

plemental answer, which, like the first,, did not deny the specific

charges alleged, but differed from it in claiming a construction

of the statutes which would, as his counsel contended, legally

justify the Register in demanding and receiving the fees which

were alleged to be illegal. The following are the provisions of

the statutes relating to this subject

:

2d R. S. (Edmonds edition), 650 and 660.

Sealing every writ, exemplification, or certificate, when
required, twelve and a-half cents.

Every certificate, twelve and a-half cents ; but not to be

allowed for certifying any paper to be a copy, for the copying
of which he shall be paid.

Recording conveyances of real estate, and all other instru-

ments, which by law may be recorded, ten cents for each folio.

Receiving and filing every paper deposited with him for safe-

keeping, three cents.

Searching for every such paper, on request, three cents for

each paper examined.

2d R. S. (Edmonds edition), 669, '670.

§ 5. No judge, justice, sheriff or other officer whatsoever, or
other persons, to whom any fees or compensation shall be allowed
by law for any service, shall take or receive any other or greater
fee or reward for such service, but such as is or shall be allowed by
the laws of this State.

§ 6. No fee or compensation allowed by law shall be demanded
or received by any officer or person for any service, unless such
service was actually rendered by him.
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§ 7. A violation of either of the two Ust sections shall be deemed

a misdemeanor.

Reading the answer and the supplemental answer in connec-

tion with the charges, and the statutes above quoted, and giving

th& fullest effect to all the explanations made on behalf of the

Register, I find the facts substantially these: Many years ago,

a person who had been elected to the office of Register of the

City and County of Kew York, invited some of the membei's of

the bar in the city to meet with him and consider the subject

of the charges to be made in that office.

Such a meeting, it is alleged in the supplemental answer,

was held, and an agreement was entered into by which certain

rates of fees were established, in excess of fees allowed by law.

It seems to have been, on the part of the lawyers engaged in

it, an agreement to submit to a certain amount of extortion,

and to fix the extent to which they would submit without

complaining. The public at large, of course, had no part or

lot in this council. Setting aside the statute altogether, a

schedule was made up of these illegal fees, and, in accord-*

ance with that schedule, all persons transacting business at the

Register's office were charged and required to pay. That

schedule was handed down from every Register to his suc-

cessor, and remained in practice the law of the office up to

the time the Bar Association of the city of New York took the

matter in hand and determined to make an effort to re-estab-

lish the law. It is now claimed and urged with much zeal, on

behalf of the present Register, that he received and followed

this spurious schedule in good faith, and without any doubt of

its propriety and legality^ and with no intention of doing any

wrong.

It is difficult to find language which will fittingly character-

ize the origin of this illegal schedule. It was literally a con-
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spiracy against the law. Taking it, as stated in the answer

before me, it was a deliberate, intentional overthrow and defi

ance of the laws of the State. It was a sort of treaty between

the then Register of the City and County of New York and

certain lawyers, whom he chose to call together, not to explain

and define what the law was, but to agree upon and establish

a fee bill, in open violation and defiance of the law.

It is conceded, and is undeniably true, that the present

Register had nothing to do with the origin of this schedule of

charges. It does not appear that he ever had any knowledge

of it, and it is denied by hirn and his counsel that he was at

all aware, when he entered upon the duties of his ofiice, that

these rates of charges were in excess of those allowed by law.

It thus appears that the oftense of the Register consists entirely

in ignorance of the statutory fees prescribed for his ofiice. And

the question before me is whether, in view of all the circum-

stances, and the conduct of that ofiicer since discovering his

mistake, he ought to suffer the penalty of removal.

The very able counsel for the Register in their arguments

and appeals in his behalf, referred in appropriate terms to his

high personal character, and the absence of any criminal motive

or intent on his part, and it is a relief to be able to say, that

aside from the particular charges under consideration, I find

nothing to condemn and much to approve in the character and

conduct of the Register. The committee of the Bar Association,

by whom the charges were preferred, conceded that he had

behaved in a very commendable manner by answering, in a

frank and manly way, all inquiries made of him in regard to

the business of his oflBce, making no concealment and no efforts

at evasion.

He also took another and more important step. Becoming

satisfied, upon examination, that the schedule of charges which
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had been obtained and used by his subordinates was not legal,

he. at once directed its discontinuance, and caused a new sched-

ule to be made in strict accordance with the statutes, giving

the most positive directions that there should be no departure

from it and no return to the old schedule which had come

down to him from his predecessors. He- has also voluntarily

given to me, both verbally and in writing, explicit assurances

that there shall not be henceforth any disobedience, whatever,

of the requirements of law in the administration of his office.

The power of removal from office conferred upon the Gover-

nor by the Constitution and laws is never to be exercised

capriciously. It is intended simply to place in the hands of

the Governor the means by which he can discharge the duty

imposed upon him of taking care that the laws be faithfully

executed. The propriety of exercising the power in any case

should be considered upon a higher plane than that of personal

or partisan interests. If the object for which it is given can

be as well attained without a removal, it is far better. The

Register placed no obstructions in the way of the committee

who sought to examine into the affairs of his office. He

showed no intention of placing himself in hostility to the law.

On the contrary, he showed, both by his word and his actions,

a desire to maintain it. And although in a court of law he

might be held responsible for his neglect to compare the sched-

ule of charges which came from his predecessors with the

provisions of the statute, it is Tery evident, from all the facts

in the case, that it was a matter of mere neglect and not an

intentional wrong. I have no reason to doubt, in the light of

all the facts, tl^^t the Register will continue to administer his

office in strict accordance with the law, and that I shall better

discharge the great duty imposed upon me by retaining him

than I could hope to do by removing him and appointing a
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new man in his place. So long, therefore, as he shall continue

thus to administer his office, the proceedings against him upon

these charges will be suspended.

L. ROBINSON.

Vkto, Assembly Bill, not pjbinted, Amending Ohaetee of

THE City of Beooklyn. (O'Reilly Bill.)

STATE OF NEW YORK:
Executive Chambbe, )

Albany, March 18, 1879.
|

To the Assembly

:

. I return, without approval. Assembly bill, not printed, entitled

"An Act to amend the charter of the city of Brooklyn."

It is an appi'oved principle that the charter of a great city,

which constitutes its organic law, should not be lightly tam-

pered with or changed except for urgent necessity. For this

reason, charter amendments for any city should only be enacted

upon the clearest proof that they are required in the interests

of the public welfare. I cannot find any such argument in

favor of the present bill. I have no evidence that the local

authorities or the people at large have asked for or desire the

change. On the contrary I have received many very urgent

protests against it.

The charter of the city of Brooklyn now provides that no

alderman of the city shall bold any other office except that of

notary public or commissioner of deeds, and that if any alder-

man, during the term for which he was chosen, shall be elected

or appointed to any other office, his acceptance thereof shall

vacate his seat as alderman. These provisions are eminently

wise. The duties and responsibilities of the office of alderman,

in so large a city as Brooklyn, are fully sufficient to monopolize

the time and attention of the incumbent. The present bill,
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however, seeks to change the charter in such manner ' that alder-

men may also- hold federal offices. It retains the prohibition

against their holding State, county or city positions.

I can see nothing but evil in such an enactment. Tliere is

less reason to forbid their holding State offices than positions

under the United States government. But the prohibition in

both cases stands upon sound reason. Although it is not

expressly forbidden by our State Constitution, the spirit of that

instrument is fairly opposed to such a measure. It expressly

forbids members of the State Legislature to hold any such con-

current office. I know of no reason of the many which support

this provision which does not apply with equal force to the

case of the local legislators of our large cities. To enact that a

man may, at the same time, be a high federal officer or a mem-

ber of Congress, and an alderman of a great city is simply to

provide that he may take the salary of both offices and neglect

the duties of one. It is not possible, in the majority of cases,

for a single individual to faithfully discharge the duties of a

federal office and those of an alderman in any one of our large

cities.

L. ROBINSON.

ViBTo, Assembly Bill No. 28, Amending act to Peevent the

MAKING OF False Statements in Relation to the Business

of Fie'e Insueanoe.

STATE OF NEW YORK :

Executive Chamber, )

Albany, March 28, 18Y9. \

To the Assemhly

:

I return, without approval, Assembly bill No. 28, entitled

"An Act to amend chapter two hundred and forty-one of the

Laws of eighteen hundred and seventy-seven, entitled 'An Act
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to prevent' the making and publication of false or deceptive

statements in relation to the business of fire insurance.'"

The object of this bill is to add to the penalties imposed by

the act of eighteen hundred and seventy-seven, for making

false and deceptive statements by the class of companies named

in the following provision :
" It shall be the duty of the Superin-

tendent of the Insurance Department of this State to take cog-

nizance of the provisions of this act, and in the event of viola-

tion thei'eof by any insurance company, it shall be his duty, if

the company be chartered by this State, to report the same to

the Attorney-General for dissolution, and if it be a company

incorporated by any other State or country, it shall be his duty

to revoke its authority to do business in this." This is a dan-

.gerous power to put in the hands of any public officer. It is

an excessive penalty for an oflFense to which the law has already

affixed a proper and sufficient punishment. It vests in the

Superintendent of the Insurance Department the power, in his

discretion, of annihilating the business of an insurance company

for ever so slight a violation of the provisions of the act sought

to be amended, and makes it substantially his right and duty

to ruin every company which, in his judgment, has transgressed

any part of the provisions of the act.

It does not seem to me that any such arbitrary and ruinous

penalty is necessary. It should not, in my judgment, be given

to any department or any officer to inflict.

L. EOBINSON.
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Veto, Assembly Bill No. 228, Kelativm to Highway Labor.

STATE OF NEW YOEK:
Executive Ohambe!^, )

Albany, Ajn-il 2, 1879. \

To the Assembly:

I return, without approval, Assembly bill No. 228, entitled

"An Act relative to highway labor and the performance thereof."

The object of this bill is apparently to enable the Commis-

sioners of Highways in all the towns of the State, in their

discretion, to use up, in any one year, the labor and taxation of

their respective districts for the ensuing two years. In other

words to expend upon the care and maintenance of their high-

ways in a single year, the entire resources provided by law to

attain the same end through three years. It seems to me that

any business man who should follow such a practice in the

transaction of his own affairs would speedily meet with disaster.

I cannot see why the State, in a line of work so simple and

businesslike, should depart from the rules accepted in the trans-

action of ordinary affairs. It is impossible to foresee through

two or three years what annual application of labor to highways

will be rendered necessary by the changes of the seasons, heavy

storms and floods, the damages from which cannot be calculated

in advance. The labor of every year is needed to repair the

damages of every year, since the manner of its application is

dependent largely on the happenings of each season.

L. EOBINSON.
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Veto, Assembly Bill No. 103, EEAPPBOPEiATma Money to

Complete the Eeconsteuction of the Oneida Lake Canal.

STATE OF NEW YOKK:
Executive Chamber, )

Albany, April 2, 1879.
\

To the AssertMy :

I return, without approval, Assembly bill No. 103, entitled

"An Act reappropriating money to complete the reconstruction

of the Oneida Lake Canal."

This bill seeks to reappropriate the sum of twenty-four thou-

sand four hundred and thirty-nine dollars and- eighty cents, the

unexpended balance of the fund for the reconstruction of the

Oneida Lake Canal. I am officially advised by the Superintend-

ent of Public Works that the amount reappropriated is inadequate

to put the canal in working order, and that to approve this

bill is simply to open the door to further appropriations of like

character. He further assures me that the value of the work,

if completed, would not be at all commensurate with its cost.

L. EOBINSON.

Veto, Assembly Bill No. 82, Eelative to Disteiot Couets

IN the City of New Yoek.

!

STATE OF NEW YOEK:
Executive Chambee,

Albany, April 2, 1879.
To the Assembly :

I return, without approval, Assembly bill No. 82, entitled

" An Act in relation to district courts in the city of New York."

It is sought by this act to enable the justices of the district

courts in the city of New York to appoint the janitors of the

buildings in which their courts are held. The charter of the

city charges the department of public works with the care of
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these and other buildings belonging to the city, and that depart-

ment has hitherto appointed the janitors. It is only proper

that, as the department is responsible for the care of the build-

ings, it should appoint their custodians. Some of the buildings

in which these courts are held are not occupied exclusively by

them, but are devoted to other purposes. I aim' apprised, more-

over, that the question of the power of the justices to appoint

janitors is now in litigation and pending before the Supreme

Court. Of course, it is not well for legislation to -interfere with

pi'oceedings before the court. The bill is also open to the con-

stitutional objection that its title gives no indication of its pur-

pose to amend the charter, and take from the commissioner of

public works the power to appoint janitors, and give it to the

civil justices. The justifies already have and. exercise the power

to appoint two attendants for their respective courts.

L. ROBINSON.

Veto, Assembly Bill No. 36, Amending act to Inoobpobate

THE CriY OP COHOES.

J

STATE OF NEW YORK:
Executive Chamber,

Albany, A-pril 2, 1879
To the Assemhhj

:

I return, without approval, Assembly bill No. 36, entitled

" An Act to amend chapter four hundred and forty of the Laws

of eighteen hundred and seventy-six, entitled ' An Act to amend

an act entitled An Act to incorporate the city of Cohoes,' passed

May nineteenth, eighteen hundred and sixty-nine, and the acts

amendatory of the same, passed March fourth, eighteen hun-

dred and seventy-two."

The principal aim of this bill is to give the recorder of the

city of Cohoes the powers of a justice of the Supreme Court
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at chambers within the city. It is contrary to the spirit of

the Constitution, in that it substantially appoints him to a new

office, and it is, besides, manifestly unjust that an officer, elected

in a small city as a local criminal magisti-ate, should exercise

(jver the persons and property of the citizens of the whole State,

the great powers given to the justices of the Supreme Court.

L. EOBINSON.

Veto, Senate Bill No. 56, Amending acts Relating to

Village of Lansingburgh.

STATE OF NEW YORK

:

Executive Chamber,. )

Albany, A2)ril 2, 1879.
|

To the Senate :

I return, without approval. Senate bill No. 56, entitled ''An

Act to amend chapter 204 of the Laws of 1864, entitled 'An Act

to amend and consolidate the several acts relating to the village

of Lansingburgh.' "

The object of this bill is to provide that no person shall

hold the office of trustee of said village unless property belong-

ing to himself or his wife is assessed upon the village assess-

ment roll for at least $500. There seems no good reason

for thus limiting, by a property qualification, the eligibility

of citizens to official trusts. There is certainly no argument

in its favor at Lansingburgh that does not apply to the

whole State. I do not think the people are ready to declare

that no man shall discharge the duties of an office unless he

owns assessed property of a certain value. No man, who for

himself or his family, rents a house or pays for his living, can

escape contribution to the support of the government and its

expenses. Every man who thus contributes has a direct inter-

est in the economical administration of public offices. To dis-
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criminate in elections for such offices against the poorer classes,

npon whom very often the public burdens weigh more heavily

than upon those whose names appear on the assessment roll, is,

in my judgment, unjust arid unwise.

L. ROBINSON.

Veto, Senate Bill, not feinted, Authoeizinq Common Coun-

cil OF THE Crry of Rochestbe to Consteuot Beidgb ovek

Eeie Canal.
I STATE OF NEW YORK

:

Executive Chambbe, )

Albany, April 2, 1879. \

To the Senate

:

I return, without approval. Senate bill, not printed, entitled

"An Act to amend chapter one hundred and thirteen of the

Laws of 1878, entitled ' An Act authorizing and empowering the

Common Council of the City of Rochester to construct lift,

hoist or swing bridges over' the Erie canal at Brown street and

at Smith street, in the city of Rochester.'"

The only change effected by this, bill in the law of last year

is to strike out the words "providing that the bridges named

shall be constructed only with the consent of the State Engi-

neer and the Superintendent of Public Works." As these offi-

cers are charged with the maintenance and supervision of the

canals and the structures upon them, it seems only proper that

they should have the power of supervising them. It is not

wise, in my judgment, to establish a precedent for the erection

of bridges by localities, against the judgment and protest of the

canal authorities.

L. ROBINSON.
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Veto, Assembly Bill No. 204, to Incobpoeatb

, GrOUVERNEUE FlEB CoMPANY.

»STATE OF NEW YORK
Executive Ci

Albany, April

Executive Chambee, )

•il 15, ]879.
j

To the Assembly

;

I return, without approval, Assembly bill No. 204, entitled

"An Act to incorporate the Gouverneur Fire Company of the

Village of Gouverneur, St. Lawrence county. New York."

The general laws of the State provide a uniform method for

the organization of fire companies in villages. To incorporate

a single fire company in a single village is simply to reverse

the general policy of the State for the benefit of a single organ-

ization by a local and special act. It is against the spirit of

our laws and ought not, in my judgment, to be encouraged.

I do not recall an instance in which such a bill has been

enacted for many years, except where existing rights of property

could not be otherwise protected than through the interference

of the Legislature.

L. ROBINSON.

Veto, Assembly Bill No. 61, Conpeering Additional Powee

ON BoAEDS OF SUPERVISORS OF NiAGARA AND OeLEANS CoUN-

tibs, relative to Support of the Pooe.

\

STATE OF NEW YORK

:

I

Executive Chamber,

Albany, April 17, 1879,

To the Assembly :

I return, without approval. Assembly bill No. 61, entitled

" An Act conferring additional powers upon the boards of super-

visors of the counties of Niagara and Orleans, relative to

expenses for the support of the poor."
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This is a local and special act giving to the boards of super-

visors of Niagara and Orleans counties exclusive powers in rela-

tion to certain contracts for the benefit of the poor in tiiose

counties. I have several times heretofore disapproved bills

passed for local and specia'l purposes of this sort, on the ground

that the proper remedy is a general amendment of the poor

laws of the State. If special provisions are allowed for one

locality they should be for all, and it is easy to foresee that in

a very short time the poor laws of the State would be in a

state of utter confusion.

Because it is local and special I "feel bound to disapprove this

bill, without discussing the good or evil of its provisions.

L. ROBINSON.

Appi^oval of the Mayor's Action in Removing Sidney P.

Nichols, as a Police Commissioner of the City of New

YOEK.

STATE OF NEW YORK :

Executive Chambee, )

r, 1879.
J

Albany, April 17,

Whereas, The Mayor of the City of New York has removed

Sidney P. Nichols from office as Police Commissioner of the

city of New YorTs for cause, after opportunity to him to -be

heard ; and

WJiereas, The said Mayor has communicated to me in writing

his reasons for such removal

;

Now, therefore, I do hereby approve of' said removal.

[l. b.] L. ROBINSON.

By the Governor:

D. C. Robinson,

Private Secretary.
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Special Message Announcing to the Legislatueb the Death

OF Hon. John A. Dix.

,
STATE OF NEW YORK

:

Executive Chamber, )

Albany, April 22, 1879.)

To the Legislature

:

I announce to the Legislature, with sincere regret, the death

of John A. Dix, late Groverijor of this State. He died at his

residence in New York, last evening. It seems to me appro-

priate that the Legislature should give some marked expression

of respect for the long, faithful and honorable service of the

deceased. In very early life he left his position in the National

Academy at West Point to enter the miUtaiy service during

the war of 1812. For many years he remained in the army,

but afterwards returned to the avocations of civil life, from

which he was again called into the public service and became

Adjutant-General, Secretary of State and a Member of Assembly,

Senator in Congress, Secretary of the Treasury, Major-General

in the army during the late war, Minister to France, and Gov-

ernor of this State during the years 1873 and 1874.

It is meet that more than passing notice should be given to

the close of such a career 'as this. The example of the scholar, < < •

soldier and statesman, whose long and useful life last night

reached its end is worthy of all commemoration. Through his

long and distinguished career he led his public life in purity,

and kept his private character unstained by evil. The lesson of

his life is to be learned, not from his discharge of any one of

the great trusts committed to his care during the more than

sixty years through which his public services extended, but in

that steadfast faith, integrity and zeal, with which, in all his

varied official position, he labored for the public good. Such

lives are all too few to be forgotten. I therefore suggest that



Public Papees of Governor Robinson. 51

in snch .becoming manner as meets the approval of the Legisla-

ture, expression be given to the universal sorrow felt by the

people of this State at the loss which they have sustained by

his death.

L. EOBINSON.

Mbmorandtim Piled with Apportionment Bill.

STATE OF NEW YORK :

Executive Chamber, )

Albant, April 23, 1879. \

Memorandum filed with Senate hill No. 24, entitled ''An Act

to organize the Senate districts and for the Apportionment of

the Members of Assembly of this State."

No mandate of the Constitution is more explicit than that

which imposes upon the Legislature the duty of altering the

Senate and Assembly districts at the lirst session after the

return of every enumeration of the inhabitants of the State, in

the manner provided in the Constitution. Such an enumera-

tion was had in the year 1875, and the oath taken by the

Members of the Legislature in the ensuing year, bound them to

make a reapportionment. But they did not do so, and three

sessions have now been suffered to pass without the discharge

of this plain and simple duty. I have repeatedly expressed to

the Legislature my opinion of this flagrant violation of our

organic law. I need not now reiterate it. Again and again

has this constitutional command been held up to the Legisla-

ture, only to be disregarded. The labor of a single day in

each House could at any time have compassed a proper and

constitutional measure; but, until a fortnight since, no bill on

the. subject was matured. Ten days ago the present bill was

passed by the Legislature. I would gladly have given it my

signature and thus, even at this last day, wiped away from the
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State the reproach of a broken Constitution. But, as I peruse

its provisions, I find that a proper regard for my own official

duty forbids me to approve it; for not less explicit than the

command to apportion is that other provision that the appor-

tionment shall be made as nearly as may be, according to the

number of the respective inhabitants of the diflferent localities.

The Senate districts are to be so apportioned that they shall

consist of contiguous territory and contain, as nearly as may be,

an equal number of inhabitants, and the Members of Assembly

are to be allotted to the several counties, as nearly as may be,

according to the number of their respective inhabitants. This

bill does not comply with these provisions of the Constitution.

The First Senate district contains 128,267 inhabitants; the Sec-

ond, 160,000. The Nineteenth district contains 101,693; the

Fourteenth, 150,204. The Thirty-second district contains 106,.522

;

the adjacent, Tliirty-first district, 180,000. Some slight inequali-

ties of population were, doubtless, necessary in the arrangement

of the districts from contiguous territory, but a glance at th^

map will show that the rank injustice done in almost every dis-

trict west of the Hudson river had some other cause than a

desire for geographic fitness. For instance, the Twenty-sixth

district stretches from the Pennsylvania line to Lake Ontario,

and others are scarcely less incongruous. To specify the locali-

ties which are wronged either in the location or in the popula-

tion of the Senate districts, would be to call the roll of half

the counties in the State. That these wrongs were in nearly

every case unnecessary is the common testimony of all who are

familiar with the subject.

In the distribution of Members of Assembly the bill is still

further from meeting the requirements of the Constitution. I

find that Cattaraugus county, with 45,737 inhabitants, has tw*

members ; while Suftolk, with 50,330, is given but one. Orange

with 82,225 inhabitants has but two members, while St. Law-
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rence, with only 78,014, gets three. Nor can I understand the

philosophy which gives to the latter county, with 78,000 inhab-

itants, the same representation as Monroe, which exceeds it in

population by nearly fifty thousand.

These discrepancies are not to be explained. They admit of

no apology or excuse. They are of the same class as the

so-called necessity which entirely deprives 150,000 inhabitants

in New York and Kings of their proper representation.

I might cite other instances equally glaring, but I deem the

ones given sufficient- to illustrate the injustice of the measure.

These and similar defects forbid that I should sign this bill,

and the question as to its disposition resolves itself into the

choice between a continued disregard of both mandates of the

Constitution as to apportionment and the acceptance of this

partial and imperfect compliance. Suffering this bill to become

a law thpre is removed from our State the disgrace of a refu-

sal to apportion at all. There remains, and must remain, the

reproach of an unfair and unequal division of the Senators and

Members. While for the reasons stated I am not willing to

sign the bill, it is permitted to pass into a law by lapse of

time as a lesser evil than a continued neglect of the entire

constitutional direction on the subject.

L. EOBINSON.

Veto, Assembly Bill No. 63, Amekding aot Eeincorpoeating

THE Tillage of Little Falls.

STATE OF NEW YOEK

:

Executive Chambee, )

Albany, April 25, 1879.
J

To the Assembly

:

I return, without approval. Assembly bill No. 63, entitled

" An Act to amend chapter 330 of the Laws of 1850, entitled

'An Act to reincorporate the village of Little Falls by the'
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name of Rocton,' passed April 10, 1850, and the several acts

amendatory thereof."

This bill contains a provision of a class to which I have

heretofore objected, to wit: That the commissioners of public

grounds in Little Falls shall be selected, one from each of the

principal political parties iii the village. It is not necessary to

discuss at length the unwisdom and ambiguity of this provision.

It is the case, in numerous municipalities of our State, that

three nearly equal political parties exist. New political issues

are constantly arising, upon which citizens differ, and the prob-

lem as to which are the two principal political parties in any

city or village Is liable, at any day, to become impossible ol

solution. Provisions of somewhat 'similar character, although

less objectionable, have already given rise to doubt and dissen

tion in various parts of the State, and I am not willing to

assist in adding another to the probable causes of local strife.

It is, of course, desirable to remove the administration of pub-

lic trusts as far as possible from the dissentions of partisan

politics, but it is not practicable to attain this end by incorjlor-

ating such a provision as the one in question into a statute.

There is no court or tribunal which is authorized, or competent,

to pass upon the question of' a citizen's political opinions or

faith, nor to determine which are the two principal political

parties in any city or village. No penalty is ordained for the

disobedience of the provision. It is not possible to make or

enforce one. A large class of reputable citizens in every

locality are very loosely allied to either party, and a very con-

siderable Humber are avowedly connected with none. Such men

cannot be disfranchised by law, and it is not desirable that

they should be.

L. ROBINSON.
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Veto, Assembly Bill No. 363, Incoeporating the Tboy Poblio

LiBEAEY, ETC.

STATE OF NEW YORK:
Executive Chambee, )

Albany, Aprii 28, 1879.
j

To the Assembly

:

I return, without approval, Assembly bill No. 363, entitled

"An Act to incorporate the Troy' Public Library, and to trans-

fer to it the use and management of the Troy Young Men's

Association and the Free Reading Room Association."

The Constitution forbids the Legislature to pass a special act

of incorporation where the object sought can be obtained under

general laws. That is exactly the present case. The general

laws of the State providing for the incorporation of library

societies are among the oldest general incorporating acts upon

the statute book. In my judgment the present corporation can,

and ought to, be organized under the general statute, and not

bv special charter.

L. ROBINSON;

Veto, Assembly Bill No. 336, Oonfeeeing Additional Powees

ON Trustees ot the Village of Leeot.

STATE OF NEW YORK:
Executive C]

Albany, April

Executive Chambee, )

il 28, 1879. \

To the Assembly :

I return, without approval, Assembly bill No. 336, entitled

"An Act conferring additional powers upon the trustees of the

village of Leroy."

This bill empowers the board of trustees of the village of

Leroy to provide for sprinkling a part of Main street, in their

village. In view of the stringent provisions of' the Constitution
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and the laws to remove from the Legislature, as far as possible,

all mere local and special legislation, and to place it in the

hands of the local authorities, there seems to be no doubt but

that the village of Leroy must have ample power to provide

for sprinkling its own streets, if the people desire to have it

done, without coming to the Legislature fol- the enactment of a

special statute. Unless the Legislature is willing to assume the

entire burden of providing local village ordinances, it ought not

to enter upon the work of managing streets, and parts- of

streets, in any one of the many villages of the State.

L. EOBINSOK

Veto, Assembly Bill 'No. 154, Conepeeestg Certain Powers

ON THE FrvB Points . House op Industet, Citt of New
York.

STATE OF NEW YORK:
Executive Chambee, )

Albantj April 28, 1879.
)

To the Assemhly

:

I return, without approval. Assembly bill No. 154, entitled

"An Act conferring certain powers on the Five Points House of

Industry in the city of New York."

This bill is hardly constitutional in that its title does not

fully cover its subjects. It does give certain powers to the Five

Points House of Industry, but it also compels the Board of

Estimate and Apportionment of the city of New York hereafter

to levy upon the city annually and pay over to the Five Points

House of Industry, the sum of two dollars per week for each

and every orphan, half-orphan and destitute child, received and

supported by said institution, the expense of whose support is

not paid by private parties. The financial authorities of the

city protest most warmly against the enactment of any further
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provision of this sort. Such provisions cause already an annual

addition to the tax levy of about a million dollars, and the

city is now doing as much in this line of charity a% it well

can. The laws already in force provide a method by which,

under a commitment, any destitute child may be cared for, and

it seems to me that in view of these existing provisions the

protest of the city comptroller is well grounded.

The Legislature ought not, in my judgment, to make an

arbitrary direction to the local authorities of any city prescrib-

ing the amounts which they shall pay to private local institu-

tions. If this precedent be once well established, there will be

no limit to the applications and the pressure for similar acts

for every city in the State. The wise and constitutional rule is

to leave such matters to the control of the local authorities

who are directly responsible to the people themselves.

L. EOBINSOlSr.

Veto, Assembly Bill No. 209, Amending Act to Re&ulate

Peocessions and Paeades.

STATE OF NEW YORK:
Executive Chamber, )

Albany, April' 28, 1879. \

To the Assembly:

I return, without approval, Assembly bill No. 209, entitled

"An Act to amend chapter 590 of the Laws of 1872, entitled

'An act to regulate processions and parades in the cities of the_

State of New York.' "

The object of this bill is to amend the general act regulating

processions in the cities of New York in such way that the use

of music on Sundays, forbidden to all other citizens, shall be

allowed to a military or Grand Army of the Republic funeral.
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It seems to me nnwise to grant to any class of citizens, or to

any one corporation, a privilege of this sort, which is substan-

tially exclusive. If the Legislature choose to abolish the entire

law forbidding such processions on the Sabbath, such action

could not be deemed inconsistent, but to single out a small

portion of the community, and bestow upon them a privilege

forbidden to others, will certainly result in bitterness, strife and

evasions. Besides, the act will be equivalent to a repeal of the

law, because evasions under false pretenses will be easy and

constant. Nothing is more hurtful to the cause of good order

than the existence of a law which invites evasion and nullifi-

cation.

L. EOBINSON.

Yeto, Senate Bill No. 135, Amending act Eespecting Elec-

tions OTHER THAN FOR MlLITIA AND ToWN OfFIOEES.

STATE OF NEW YOEK

:

Executive Chamber, )

Albany, April 28, 1879.
)

To the Senate

:

I return, without approval, Senate bill No. 135, entitled

"An Act to amend chapter 130 of the Laws of 1842, entitled

'An Act respecting elections other than for militia and town

oflScers.'

"

The amendment provided by this bill is a prescription that

one of the two clerks to the inspectors, in the elections refer-

red to, " shall be of the same political party as the minority

member of such board." I have, heretofore, expressed myself

in opposition to the clause of legislation which seeks to engraft

upon the statute provisions limiting any official position to per-

sons of a particular political faith. All the uncertainty and

controversy sure to arise under such provision, will be inspired
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by this one. The peculiarity of the present one, however, is

that its evils will effect every election district in the State. It

is, therefore, many times worse than provisions I have hereto-

fore disapproved of, of the same sort, which were limited to

particular localities. As there is_no legal mode of enforcing

such direction, it .should be left, and in spite of such enactment

it will be left, to the sense of propriety to be exercised by

every board in such matters. The rights of the minority in

every election district are now as perfectly protected as they

possibly can be, and the enactment of this provision, accom-

panied by the uncertainty which will follow it, will render

those rights less secure instead of strengthening them.

L. ROBmSON.

Vbfo, Senate Bill No. 71, Authorizintj the Town of Corn-

ing TO Borrow Monet for Certain Purposes.

STATE OF NEW YORK

:

Executive Chamber,

Albany, Aj)rU 28, 1879

To the Senate

:

\

I return, without approval. Senate bill No. 77, entitled "An

Act authorizing the town of Corning, in the county of Steuben,

to borrow money to pay the interest upon bonds heretofore

issued by said town and to provide a sinking fund for the pay-

ment of a portion of said bonds, and to issue bonds therefor."

This act authorizes the Supervisor of the town of Corning to

borrow, on the credit of the town, the sum of $3,726, and to

issue the bonds of the town thereof. The sum thus bor-

rowed is to be used to pay the interest on maturing bonds

of the town. The bonds to be issued under the bill are

allowed to run for a term not to exceed three years. I am
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not willing to unite in authorizing the local anthorities of any

city or village to commence the evil practice of borrowing

money to pay the interest on their outstanding obligations.

It is not a good practice for business men to pay compound

interest, and it is still worse for municipalities to make the

same mistake. It is simply putting qff the day of final settle-

ment and insuring increased hardships when it comes. It is

claimed in favor of this bill, that its only object is to correct

a clerical error whereby the amount of the accruing interest

was omitted from the annual tax levy ; but if this be true,

the evil could bo corrected by the issue of obligations to run

until the next levy, and certainly ought not to be cause for

issuing bonds for a term of years.

L. EOBINSON.

Yeto, Senate Bill No. 118, Relative to the Consteuotion

OE FiKE Insdeance Policibb.

STATE OF NEW YORK:
Executive Chambee, )

Albany, April 28, 1879. \

To the Senate

:

I return, without approval, Senate bill No. 118, entitled "An

Act in relation to the construction of fire insurance policies."

The object of this act is to provide that a lien upon real

estate for labor, or materials, acquired by filing a notice, under

the statute for that purpose, shall not be deemed, before judg-

ment thereon, an incumbrance within the meaning of an insur-

ance policy, which provides that it shall become void if the

property insured shall be, or shall become, subject to incum-

brance. It seems to me that the effect of this bill, if enacted,

will simply be to produce an extended litigation as to the
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power of the Legislature to enact a statute professing to put

a construction upon a certain class of contracts to effect the

actual oblfgation of the contract itself. Whether a jpechanics'

lien is or is not an incumbrance, within tjie meaning of any

insurance contract, is a fair question of construction for the

courts. If it be such an incumbrance, the Legislature has no

coiistitutional right to strike it out of the contract ; if it is not

such an incumbrance, the act is unnecessary.

L. ROBINSON.

Veto, Senate Bill No. 11, in Rklation to Married Women.

STATE OF NEW YORK

:

Executive Chamber, )

Albany, April 28, 1879. [

To the Senate :

I return, without approval, Senate bill No. 11, entitled " An

Act in relation to married women."

This bill makes some changes in the provisions of the present

law as to married women, which, in my opinion, are. of very

donbtful value. There has already been too much legislation,

rather than too little, to give to married women the full bene-

fit of the principles engrafted on the law by the acts of 1848

and subsequent years, on the subject. I think it wiser to pre-

serve the few existing limitations which yet remain, all of

which would be wiped away by this bill.

L. ROBINSON.
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Veto, Senate Bill No. 392, Code of Civil Procedure.

STATE OF NEW YORK:
Executive Chamber, )

Albany, Aj)Til 29, 1879.
j

To the Senate:

I return, without approval. Senate bill No. 392, entitled "An

Act supplemental to the Code of Civil Procedure."

It is not necessary to recount the various steps in the history

of this bill, and the bills of preceding sessions, of which it is

the outcome. It was first enacted as a sort of supplement, or

addition, to the thirteen chapters of the Code of Remedial Jus-

tice, so called, which was passed in 1876, and which, by an

amendment of its title, is now known as the Code of Civil

Procedure. The nine additional chapters, so called, were first

passed by the Legislature in 1877, and left in my hands at the

final adjournment tn that year. In my annual message, trans-

mitted to the Legislature on the 1st of January, 1878, I used

the following language:

• " The remainder of the proposed Code, containing 1,800 sections,

was passed by the last Legislature and sent to the Executive

Chamber, with more than 250 other bills, to be acted upon during

the thirty days following the adjournment. It was a physical

impossibility to read the act, which covered nearly 700 closely

printed pages. The Constitution forbade its enactment after the

adjournment without the written approval of the Governor. I did

not feel authorized to approve an act which I could not read, and

the bill, therefore, failed to become a law."

This conclusion as to the bill of 1877 was not reached, how-

ever, until after I had been most warmly assured by the friend.s

of the proposed addition to the Code that its provisions were as

nearly perfect as it was possible to make them, and that if any

amendments were necessary they could easily be made as the

necessity for them became manifest. At the session of last year
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the judiciary committee of the Senate took up the discarded

bill of 1877, and gave to its revision aod amendment such time

as they could spare from other legislative duties. They made

very many amendments, alterations and corrections, and the bill

as reported by them, differing considerably from the bill of

1877, was again passed and sent to me for approval. As it

reached me early in the session, I was enabled to devote nearly

the whole of the. constitutional ten days to its careful examina-

tion. I was appalled at the sweeping and almost countless

changes made by the bill in the practice law of the State.

Almost every landmark of the practice had been either swept

away or materially mutilated. Where no change of substance

appeared, the verbiage was cut, abridged or enlarged, without

any apparent motive but the desire of change. -In the scanty

time allowed me by the Constitution, I 'gave careful study to

these vital changes in the law. At the expiration of the ten

days, I returned the bill to the Senate, stating some of the

many defects which seemed to me to render its enactment

unwise. As matter of illustration, I made a few detailed objec-

tions, and gome general ones, but stated in the message of dis-

approval that the limits of such a document were not sufficient

to specify at any length my objections to the bill. An effort

was made to pass at once a concurrent resolution, providing for

a special joint committee of the two houses, to revise the bill

for submission to the Legislature at the present session, but

the Assembly voted down the proposition. The Senate there-

upon passed a resolution providing for a special committee of

three to take charge of this task. That committee, after devot-

ing considerable time and study to the subject, made a report

to the Legislature, in which they specify nearly three hundred

amendments, which they suppose necessary to give to the bill

that perfection which it ought to have, and which I was
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warmly assured characterized the vetoed bill of last year. In

the Senate, a large number of amendments were made to the

amended report, and it now reaches me, differing in some

three hundred and fifty respects from the shape in which it

came in 1878,- and still more considerably from the bill of

1877. Among other changes the special Senate committee have

reported and the Legislature adopted amendments designed to

obviate nearly all the detailed exceptions taken by me last

year to the specified sections of the bill. In this shape the

ponderous volume has reached me, and aided by the study of

last year and such further examination as I could give it in

the brief time allowed me this year, I have sought to find

reasons which would justify me in permitting it to become a

law by the expiration of the ten days' limit of the Constitu-

tion. To sign it wou^d have been utterly at variance with my

conviction of right.

I very deeply regret that I am forced once more to return

it without approval. The general and radical faults which

marked it a year ago, are, in the main, still apparent. It

remains true that this bill, which is to add nearly nineteen

hundred sections to our practice law, very many of which are

taken partly from the Code of Procedure, and partly from the

Revised and General Statutes of the State, makes almost uni-

vej-sal changes in the verbiage of the sections themselves. This

seems to me to have been a crowning fault of this bill from

first to last. I specified it with care in the message of last

year and then used the following language, which I reproduce

as expressing fully my views of the same fault in the present

act :

" The Code of Procedure of 1848 and 1849, although in itself a

model of clearness and accuracy, was fixed in meaning and estab-

lished in use only at enormous expense to the people of the State.

At the cost of many millions of dollars, at the expense of many
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substantial rights, it had become imbedded in the jurisprudeuce of

the State. It was understood by the conrts, comprehended by the

lawyers, checked by the restrictions experience had placed aronnd

it, and afforded prompt and certain redress for civil wrongs. Its

rules, contained in a statute of less than five hundred sections,

with some well understood provisions of the Revised Statutes, had,

up to the time of its partial repeal in August last, fully covered

the needs of our legal practice. It is now proposed by this bill,

in addition to the one which has preceded it, to overturn this

entire system, supplant a practice which we do know by another

of 3,300 sections, and 1,200 pages which we do not know, and

plunge the whole operation of the civil law, the entire subject of

the redress of grievances, into utter chaos. The constructions

which have obtained for thirty years are to be uprooted. Laws of

personal rights are to be injected into the rules of practice. The

salutary checks which have been put upon the expenses of litiga-

tion are to be thro wn oft", and the staggering business of the State

is to be laid under heavy contribution to interpret at enormous

expense a new and unwieldy system of practice law."

The only addition which I desire to make to the views I

then expressed, is to intensify, if possible, the suggestions as

to the danger of tampering with the language of the law.

Some of the statutes which are rewritten, some of the princi-

ples which are enfolded in the new verbiage, are as old as the

State itself. They have been preseirved unchanged for a

century. Upon them great business transactions have been

founded, and their construction has been settled by the decisions

of our courts through the litigations of a' hundred years. In

those decisions, the conrts construed the language of the exist-

ing law, not the language which has now been needlessly put

around it. It is idle for the commissioners to assure the Legis-

lature and the public that their new verbiage does not change the

meaning of the statutes. The courts have always construed,

and will always construe, the language of laws according to

their own judgment, and when the Legislature puts new lau-
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guage around an old law, it takes the risk of new constructions

upon the new words.

But, although the special committee of ihe Senate has labored

over this bulky act with a zeal for which they deserve credit,

and in the course of their labors have obviated some of the

objections which I took last year to the measure, they have by

no means removed them all. I do not now propose to make a

second detailed discussion of the faults of the bill, but I may,

with propriety, point out one or two specific objections, and say

now, as I said then, that they are but examples of many others.

While I cheerfully admit that, in the matter of discretionary

allowance, the bill is far better than that of last year, and no

worse than the existing law, I still feel that the permanent

incorporation of the vicious system of discretionary allowances

by the courts and. judges, into an act which is to be the founda-

tion of our practice hereafter, is unwise and unjust. Under

that system, gross abuses have existed, and will always exist as

long as it continues. The people have not forgotten the dis-

graceful history of certain districts in the State, in which the

judiciary was a prominent instrument of injustice and crime.

They have long believed, with reason, that the corruptions

which then developed were largely connected with the p'ower

of largess given to the judges. And although this system has

not been fully wiped away from the statute book, it ought not

now to be crystalized into an enduring Code.

It is not right that the judge of any court should be given

the power to put his hand in the pocket of one suitor and

take therefrom money, in his discretion, to give to another. It

becomes the means of disgraceful favoritism, corrupting to the

bench and degrading to the bar. I cannot conscientiously

approve of any bill which re-enacts, for all time, so evil a

practice.
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An evil which was not contained in tlie bill of last year, is

found at sections 2008 to 2014. These provide that a court of

record, other than a justice's court, of a city, or a judge of

such a court, or a justice, of the Supreme Court, shall have

power to issue a writ of haheas corpus, to bring before the

court a prisoner, detained in any jail or prison within this

State, to testify as a witness, in an action or special proceeding

in the manner prescribed. Substantially, this same provision

was enacted in a separate bill, avowedly to cover a special case,

at the last session of the Legislature, and was returned without

approval for reasons which I then stated at length. The

change made in the provision from its form of last year, is so

slight that what I then said is pertinent now, and I quote from

the message of last year the objections then made.

" The rule which prevents persons convicted of an infamous

crime from testifying in courts of Justice, is as old as the founda-

tions of our law. It was established in wisdom, and has been

approved by experience. , Its theory is, that a person who has been

found guilty of murder, robbery, arson, rape, false swearing and

other atrocious" crimes, is not worthy of belief, and that testimony

thus born of infamy should not be heard to contradict the word of

honest men, and that he who had criminally taken the life or the

property of one citizen, should not be allowed to swear away the

rights of another. The disqualification of this law has long pro-

tected the rights of the innocent from the perjury of the guilty.

" But among the many wise and well settled prescriptions of our

law, swept away by the thirteen chapters of the new Code of Pro-

cedure which went into effect on the first of -September last, this

disability of the infamous was abrogated. Section 832 of that Code,

removes the disability and places the convicts in all our prisons on

the same \evel with the best men who are called as witnesses in

the courts. Besides the purest of citizens the worst of felons may
now demand that his testimony be taken in every court of justice.

It is not pertinent that I should discuss this innovation further than

to make clear the faults of the bill herewith I'eturncd. Under the

section of the Revised Statutes which this bill proposes to amend
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the courts have no power to take, on habeas corpus, from the walls

of a prison, a condemned felon during the term for which he has

been sentenced, so that, despite the section of the new Code which I

have quoted, the courts have still no power, under the old statute,

to take possession of a convict to secure his evidence. The present

bill removes the disability of the courts. If it be made a law, every

County and Supreme Court judge, every judge of any local court

of record, may order any or all prisoners confined in prison, peni-

tentiary or jail, under sentence of death for murder or arson, under

sentence of life imprisonnaent for manslaughter, rape, perjury,

robbery or other crime, to be taken from their cells to the remot-

est limits of the State, and there be held at pleasure of the court

to testify in any trivial suit between two private parties, for their

own accommodation. I believe that this is not only unwise, but

extremely wrong. The prisons and penitentiaries of our State con-

tain over ten thousand convicts. At least one-half of these are

persons whose liberty is dangerous. Many hundreds are under

life sentences for the vilest and most brutal crimes. The eflEort to

convey them on long journeys through all parts of the State, will

inevitably lead to many escapes, and will endanger the lives of

those who have them in charge, or such as may assist them. Yet,

by the terms of this bill, whenever an apparent case is made, the

court is bound to order such a bringing of the felon as a witness.

It may take the murderer from his cell the day before his execu-

tion. It may call any number of convicts from our prisons at

once. It may subject the officers of our penal institutions to all

the dangers ot escapes, revolts, conflicts between convict and keeper,

not within the secure walls of a prison, but in public places, high-

ways and conveyances. At the best, and even if this danger be

avoided, the bringing of the vilest felons from their prison cells,

into court and on to the witness stand, and returning them again

from the witness stand to the prison cell, cannot be regarded other-

wise than as a pollution of the very temples of justice.

" I cannot imagine any necessity for such an extraordinary inno-

vation. I have never known the due administration of justice to

be impeded for the want of testimony from the prisons and peni-

tentiaries. It is true that there are some persons in prison who
ought not to be there, and who are not utterly vile and unworthy.
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In all such cases, where their testimony is absolutely necessary to

prevent a failure of justice, the Governor has the power, and has

uniformly exercised it, of granting a pardon with restoration to

citizenship, wliich enables the witness to appear upon {lie stand

under more favorable circumstances than would surround him if he

were brought from prison into court to be taken thence to prison

again. In my judgment the efficiency and purity of the adminis-

tration of justice in our courts will be best promoted by leaving

the law in these respects as it has stood for ages."

The only material alteration of the provisions upon which

the foregoing suggestions were made consists in a prohibition

against bringing up prisoners under sentence of death, and in

a limitation of the officers in whose discretion the writ may

issue. The main features of the innovation remain unchanged.

It is not necessary that I go into further details to illustrate

what seemed to me the shocking character of this addition to

the act. I admit that by section 832 of the thirteen chapters

of the existing Code of Procedure, passed in 1876 the disability

' of felons was removed, and that it was intended by that act

among other experiments to do away with every disqualifica-

tion of a witness arising from his conviction for felony. Although

I did not approve of the wisdom of the change, and still

believe such testimony to be utterly worthless, it was undoubt-

edly the legislative intent to experiment in its value. But I

do not believe that it was ever the intent of the Legislature

that the removal of the disqualification of infamy should extend

so fa^ as to be made the pretext for transporting from one

part of this State to anotiier, from its jails, its penitentiaries

and its State prisons, convicts for felony, that they might be

sworn during the time of their incarceration, whenever third

parties might desire their testimony ; for the disqualification of

conviction lasts during the whole life of the felon, unless he

be pardoned or restored to citizenship, and tlie design of sec-
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tion 832 in my opinion was simply to remove this bar to the

convict's evidence after he should have served his time in

prison. Certainly no other impression is to be gathered from

the note of the revisers appended to that section of the Code

of Procedm-e and the citations made by them in support of it.

But be that as it may, the practice of transporting our State

prisoners from one part of the State to another at the beck

and call of parties in suits, before courts of every grade, will

be a constant source of great evil, expense and ti'onble. Collu-

sion to compass the escape of desperate convicts will certainly

and often successfully result. Escapes will be frequent, and

recourse will be had to these sections more for the purposes of

effecting such escapes than for securing evidence. The discretion

given to the justices of the Supreme Court and Superior Court

of cities cannot be intelligently exercised amid the many duties

which devolve upon those officers, and the result will be, that

whenever a gang of criminals conspire to secure the release of

one of their number, through the operations of this act it can.

easily be accomplished. If it is the deliberate judgment of the

Legislature that the testimony of a felon, serving his time in

prison, should be admitted in courts of justice, it ought to be

taken by a commission within the prison walls. Certainly the

spectacle of a convict in his prison garb testifying in a court of

justice against citizens of repute and integrity will not inspire

respect for the tribunals in which they appear. Again, the

present bill contains an addition of thirty-six sections, covering

twenty-two pages (sections 3296 to 3332), enacting an

entirely new fee bill for referees, surveyors, commissioners, clerks,

sheriffs, coroners, stenographers, jurors, printers, receivers, county

treasurers, justices of the peace and witnesses. In many cases

these fees enlarge the compensation now paid to those officers,

and in some cases, at least, to an extent which seems unnecessary
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and extravagant. I do not go into the minute details of these

provisions, because it seems to me a general principle that in

these times public officers ought to be able to get along with-

out any material increase of compensation. Nearly all classes of

business now make less returns than at any time during the

past ten years, and it does not seem that the compensation of

public oiiicials calls for an increase, even if it be not reduced.

But it is not my intention to specify matters of detail, and

1 only instance the two objections stated because they have

been added to the bill since the session of 1878, and were not

discussed in the message of last year. The circumstances under

which this bill has been passed, and the fact that it has neces-

sarily been considered in connection with the so-called Civil

Code, which is returned simultaneously without my approval,

renders some suggestions proper not usually conveyed in such a

message as this. I have been almost formally given to under-

stand that the enactment of this bill, and tlie enactment of the

so-called Civil Code, which closely followed it, are the result

of an indefinite sort of compact or bargain between the rival

codifying forces, which have so long distorted, distracted and

disturbed the legislative business of the State. To give the

origin, the history and the results of the codification of our

laws, is to set forth a constitutional provision calling for their

collection and arrangement, and a long, bitter, and at times,

personal contest over two different revisions, and finally to

exhibit a so-called compromise by which the inventions and

alterations of both parties are hastily precipitated upon the long

suffering people of the State in a confused mass.

It is not possible, under the circumstances, that the Legisla-

lature should know what either of these bills contains. Eleven

hundred closely-printed pages of law have been thrown upon

them, and yet neither courts nor lawyers, legislators nor people
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know what they contain. To ray mind, this is simply a disaster

to the people of the State. A most careful comparison of the

Revised Statutes and the general statutes with the enactments

of this bill convince me thoroughly that the laws in their

present shape and language are far better, more intelligible, and

more conducive to a fair administration of justice than they

conld be under the arrangement and in the language with

which these two great bills have clothed them. And whatever

may have been the conditions or arrangements of the compact

to which I have alluded, I cannot find in the bills which have

resulted from it any advantage which indicates that the people

of the State ought to be a party to it. I have no right to

endorse a traffic in our entire system of law. To approve these

new and revolutionary volumes of substantive and remedial law

would be to bind a grievous burden upon the already over-

weighted debtor class of our community.

The expense of construction, which its doubt and uncertainty

would entail, would eventually fall as a heavy tax upon the

whole business community. I am not willing to stand, in any

sense, responsible for the evils which it is my firm conviction,

their approval would entail.

L. ROBINSON.

.(

Yeto, Senate Bill, not eeinted. Civil Code.

STATE OF NEW YORK

:

Executive Chamber,

Kj^bk-sy,, April 29, 1879
To the Senate:

I return, without approval. Senate bill, not numbered,, entitled

" The Civil Code of the State of New York."

It is with very great regret that I find myself unable to

approve this measure. There is much in its arrangement and
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language which commends it to general approval, but it makes

innovations upon the existing law which, in my judgment, were

not contemplated in the constitutional provision for th^ codifi-

cation of the law, and which the Legislature would not Have

adopted had it examined the bill minutely. This act, contain-

ing nearly four hundred closely printed pages, and opeply pro-

fessing to be a collation and declaration of nearly the entire

law of the State, covering the vast interests of personal rights,

the domestic relation, and real and personal property,- has been

hurried through both houses of the Legislature within two

•hours of a single day, and it comes to me for approval with

more than a- hinted arrangement that it is to stand or fall

with the voluminous and ill-assorted Code of Procedure. I

have studied as intensely as I could the features of this bill.

Among them I find several which I cannot approve and which

I am sure neither the Legislature nor the people would consent

to enact, understandingly. I specify a few of these as objec-

tions to its enactment while they remain imbedded in it.
•

Section seventy-eight abolishes the wife's right of dower, a

provision which has been made for the wife out of the hus-

band's property almost from time immemorial. It is among the

earliest principles of the law, and has been the corner-stone of

the marriage relation ever since the wife has had a standing in

the law. It has been at all times the one security held by the

wife against any design on the part of the husband or his

creditors, to defraud her of her rightful share in her husband's

accumulations. Now, by a stroke of the pen, in a code passed

without a reading, this ancient and salutary provision is dashed

out of the law of the State. I cannot believe that the Legis-

lature intended to do this things I do not believe the people

approve it. The reasons upon which the dower right of a wife

is founded, are not mere traditions. It is inherent justice that



74 Public Papers of Goveknob Robinson.

she, who has labored with her husband to accumulate and cai-e

for a property, should have a lien upon it, which he, or his

sole creditors, could not take from her without her consent.

By" common agreement the extent of this right has been a

third interest, and I have yet to know of any opposition among

our people to the continued existence of this feature of the

law.

Another innovation is contained in the chapter upon adop-

tion, in section one hundred and fourteen, and is to this effect:

" The child, when adopted, takes the family name of the per-

son adopting, and the two thenceforth sustain towards each

other the legal relation of parent and child, aijd have all the

rights and are subject to all the duties of that relation." Under

this section, the adopted child would inherit to the exclusion

of relatives of the blood who were one degree more remote in

consanguinity. In other words, the adopted child, though he

may have been in the family but a day upon the death of the

foster parent intestate, will take the entire property of that

parent, to the exclusion of wife, father, mother, brother or

sister. I do not think the Legislature intended to engraft such

a provision upon the law, and it certainly seems to me an

unwise one. Under it, adoption would become very rare, or

injustice to kindred very common.

The Code Napoleon, from which this law of adoption seems

borrowed, is careful to throw many restrictions and limitations

around it. For example, it forbids it to any one under fifty

years old, or who has children. It requires ordinarily the

adopted to have received the uninterrupted care and assistance

of the adopter for six years. It excludes the adopted from suc-

cession to the property of relations of the adopter, etc. None

of these precautions appear with regard to the adoption author-

ized by this Code.
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In sections 764, 755 and 756, the attempt to fix the defini-

tion of frand by statute would be unfortunate, even if happy

in execution. But here such is not the case. Intent to deceive

has been always regarded as an indispensable evidence of fraud.

But here we have a positive assertion by any one, of that

which he believes to be true, -declared to be a fraud, if it turns

out not to be true in fact, if the assertion is made in a manner

not warranted by the. information of the person making it.

Thus, mere passive suppression is declared a frand, as is a

promise made without intent to perform. The confusion likely

to arise from such an insertion in the common rules as to

frauds, need not be suggested.

Section 621, in copying the Revised Statutes confirming the

title of a purchaser from the heir after four years from the

devisor's death,- as against any devisee of the land, leaves out

the just protection to the devisee contained in the Revised

Statutes when he is a minor, insane, imprisoned, or out of the

State during the four years, and the will is concealed bv the

heir. The rule of descent laid down at section 658 is a radical

change from the existing one, in that the husband or wife, in

the cases specified, succeeds absolutely to the whole property,

to the exclusion of the blood of the decedent, and irrespective

of the source from which the property came to him or her.

Even in the case of father, mother, brother or sister, the change,

so called, in their favor, takes effect only when the value, after

deducting the charge, exceeds ten thousand dollars. Such a

change in the law of descent is without precedent, and must

often work injustice. The present law of inheritance leaves

nothing to be desired in the wisdom and justice of its provis-

ions. I do not believe this mutilation of it is desired, or would

be approved. Section 666 et aeq., makes substantially the same

change as to personal property.
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By the third subdivision of section 710, as characterized by

section 706, a dangerous novelty is introduced as to creditors

who may be abroad or absent from their residence for good

reasons, and whose " obligations " may be extinguished by the

mere oflFer of performance at their residence, and without their

knowledge, in their absence. It is not my design to specify in

detail all these changes. It seems to me dangerous to sanction

the introduction of new terms in the oldest branches of the

law, as, for instance, has been done in the law of powers and

of real property. A codification, such as this, containing no

radical departures from the existing law, would, I believe, in

time, work benefit to our people ; but it does not accord with

safety to put upon the people so great an enactment which

contains, in very many chapters, abrupt substitutions of new

principles, new terms and new expressions, for those which

have stood the test of experience and construction. Did the

limits of space permit, I might adduce other examples and

illustrations similar to the foregoing ones, but I deem it

unnecessary.

These innovations seem to me to prevent an approval con-

sistently with a faithful discharge of my duty. Such changes

ought not rashly to be made in the fundamental law of our

rights and relations. There is very much in this bill which, it

enacted, would conduce to the simplification of our law, and

thus to the welfare of our people. But J. cannot believe it my

duty to approve a bill containing the alterations in substance,

in form, and in expression, which 1 fully believe, in connection

with the clumsy Code of Civil Procedure, wonld plunge our

law into more direful confusion than that which now embarrasses

it. This bill is not a revision of the statutes, it is a new sys-

tem of law for the government of the State. It is, in theory

at least, to emanate from the people. Before it shall be enacted
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into a law, the people should at least have some understanding

and comprehension of what it contains. It is said that its

defects may be remedied by the next Legislature. It appears

to me far wiser that its defects should be taken out before it

is enacted into a law. It is not, by its terms, to go into effect

until the first of May, 1880. No time, therefore, will be lost

by leaving it for the consideration of the people until the next

Legislature, by which its defects may be cured before its

enactment takes place.

L. ROBINSON.

Additional Insteuotions to General Marsena R. Patrick.

STATE OF NEW" YORK:
Executive Chamber, )

Albany, May 3, 1879. \

General Marsena R. Patrick:

Sir. — In addition to the orders heretofore issued in i-egard

to the prevention of the spread of contagious diseases among

cattle, you are further authorized, in the counties designated in

said orders, to enforce such regulations in regard to the turning

out for pasturage, or otherwise, of cattle on streets, highways,

commons, or unfenced lands, or otherwise than within securely

enclosed premises, or the pasturage of cattle belonging to differ-

ent owners in the .same enclosure, as in your judgment will

prevent the spread of such diseases.

[l. S.J L. ROBINSON.

By the Governor:

D. C. Robinson,

Prvoate Secretary.
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Veto, Assembly Bill No. 286, Amending Act to Improve

Steinway Avenue, Long Island City.

STATE OF NEW YORK
Executive Chamber, )

Albany May 5, 1879.
j

To the Assembly

:

I return, without approval, Assembly bill No. 286, entitled

"An Act to amend chapter 418 of the Laws of 1878, entitled

'An Act to improve Steinway avenue, Long Island City.'"

The principle provision of this bill is that the improvement

commissioners appointed by the act of last year, may, in their

discretion, pay and award for damages made to any party here-

under, in full, instead of the excess only, of sntih award, over

and above the assessment, if any, for benefit and advantage, to

such party as now prescribed by law.

The change thus made is not desirable in my opinion in any

case where benefits and damages are assessed, and it is far

better that the awards and assessments should be settled up in

tbe usual way than by this special enactment to prescribe a

different course, which may result in putting upon the city

a considerable amount of the property assessed.

L. ROBINSON.

Veto, Senate Bill No. 32, Amending Act to Promote

Medical Science.

STATE OF NEW YORK:
Executive Chamber, )

Albany, May 5, 1879.
)

To tJie Senate

:

I return, without approval, Senate bill No. 32, entitled "An

Act to amend chapter 123 of the Laws of 1854, entitled 'An

Act to promote medical science.' "
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The last clause of the first section of the act amended is, by

;his bill, apparently left unfinished and without meaning. I

;uppo8e this to be the result of a clerical error, but it ia so

serious as to forbid the approval of the bill.

L. ROBINSON.

Veto, Senate Bill No. 219, Relative to Public Buildings

AND Geounds Belonging to Eeie County and the City of

Buffalo.
STATE OF NEW YORK

:

Executive Chambee, , ) .

Albany, May 8, 1879.

)

To the Senate :

I return, without approval, Senate bill No. 219, entitled "An

Act in relation to the public buildings and grounds belonging

;o Erie county and the city of Buffalo."

The statutes authorizing the erection of the buildings men-

;ioned in this bill, also provided that when completed, they

ihould be turned over to the mayor and comptroller of the

jity of Buffalo and the chairman of the Board of Supervisors

)f Erie county, who were designated as a commission to care

:or the buildings. Early in the present session an act was

3assed by which it was sought to continue in the commission

!reated to erect the buildings, authority for their superintend-

jnce and control after their completion. That bill was disap-

aroved for reasons which seemed to me imperative, and which

leed not be recounted here. It is now sought by the present

3ill to take the control of the buildings from the commission

arovided by the existing laws and to vest it in a board of six

;rustees to be appointed by the Superior Court of the city of

Buffalo in the manner prescribed in the bill.

There are several weighty objections to the enactment of this

neasure. It is not proper, in my judgment, that the justices
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of 2L city court of Buffalo shall be given exclusive authority to

appoint the custodians of a public building which has been

erected with moneys' taxed from the people of the entire county

of Erie. That part of the people of Erie county living out-

side the limits of Buffalo are thus denied all voice and control

of their own property. Again, it is unwise as matter of

principle to bestow upon the justices of a court patronage

of the sort granted by this bill. They are selected for other

purposes, and it is unwise to give them powers and duties

entirely inconsistent with the functions of the judiciary. It is

also true that the original statutes have adjusted the responsi-

bility of caring for this property as equitably as is apparently

possible.. The mayor and comptroller of Buffalo are the most

responsible officers in its government, and fairly represent the

property which the city holds in the buildings, while the chaii--

man of the board of supervisors is the county officer whose appoint-

ment to this commission is most appropriate, as representing the

people of the whole county. "While these arguments are not

the only ones which might be urged against the passage of this

measure, they abundantly justify its disapproval.

L. EOBINSON.

Yeto, Assembly Bill No. 101, PEOviniNG for a Special Cleek

TO SUPEEME COUET IN EeIE CoUNTT.

STATE OF NEW TOEK

:

Executive Chambee, )

Albany, May 8, 1879.)
To the Assembly:

I return, without approval, Assembly bill No. 101, entitled

"An Act to provide for the appointment of a person to per-

form clerical duties in the Supreme Court of the county of

Erie."

This bill seeks to authorize the justices of the Supreme
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Court residing in Erie county to appoint and at pleasure remove

a special clerk of the Supreme Court for that county. The

Constitution, article sixth, section twenty, declares that the

"clerks of the several counties shall be clerks of the Supreme

Court, with such powers and duties as shall be prescribed by

law." In the light of this express provision, it is not possible

for the Legislature to delegate to any other officer the powers

there given to the clerks of counties. If it be said that the

oilice proposed to be created by this bill is that of a deputy to

the county clerk, and therefore proper, it is a complete answer

to say that a deputy clerk is a county officer, and under the

Constitution must either be elected by the people or appointed

by some county authority. The law now wisely commits the

-appointment of deputies to the county clerks throughout the

State. The Legislature has not the power to change it, as in

this bill provided for, by committing the designation to an offi-

cer elected for a judicial district.

This bill is an illustration of the evils which grow out of a

single improper. example. A bill of somewhat similar character

in relation to the county of Kings, although less openly objec-

tionable, was passed at the last session of the Legislature, but

evidently without any consideration of the constitutional question

involved in it. The act is probably void, as this certainly

would be if approved.

L. EOBINSQK
6
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Veto, Assembly Bill, not feinted, to (Jonfiem Reoeganiza-

TioN of the Fiest Wesletan Methodist Chtteoh of Chazt,

ETC.

STATE OF NEW YOEK:
Executive Chambeb,

Albany, May 8, 1879.]
To the AssemMy :

I return, without approval, Assembly bill, not printed, entitled

"An Act to confirm the reorganization of the First Wesleyan

Methodist Church of Ohazj, and to legalize the title to certain

lands in said corporation."

The most elaborate and careful provisions are' contained in

the general laws of the State for the organization of church

corporations. This bill jjravides for the organization of a church

by special charter, and is, therefore, improper under section one

of article eight of the Constitution, which forbids the Legisla-

ture to pass a special act of incorporation where the object

sought can be secured under general laws.

L. ROBINSON.

Veto, Senate Bill No. 76, to Inooepobate the United States

Teade-maek Association.

STATE OF NEW YORK :

Executive Chambek, )

Albany, Moa/ 8, 1879.
j

To tJie Senate

:

I return, without approval. Senate bill No. 76, entitled " An

Act to incorporate the United States Trade-mark Association."

The object of this bill, as stated in its first section, is to

incorporate certain parties, under the name specified, "for the

purpose of promoting the rights of owners of trade-marks and

kindred property, of securing useful legislation and treaties in

regard thereto, and of giving aid and encouragement to all
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efforts for the advancement and observance of trade-mark rights

and of the rights to kindred property." The incorporation of a

society to secure legislation is new and not desirable. The laws

of the State and nation provide for protecting the trade-mark

rights of parties who own them, and it is not necessary to

incorporate a society for that purpose. The Legislature will

undoubtedly pass such acts as are proper without the assistance

of a society, and the courts will dispense justice to trade-mark

owners without any •interference from any such source. If

there is any legitimate object to be gained by such a corpora-

tion, they can incorporate under the general law. In its present

form it seems to be simply the organization of a society to

lobby and to litigate.

L. ROBINSON.

Veto, Assembly Bill No. 289, Peoviding fok the Better

Collection of Taxes in the City of Buffalo.

STATE OF NEW YORK :

Executive Chambee, )

Albany, May 8, 1879.]

To the Asaemhl/y :

I return, without approval. Assembly bill No. 289, entitled

"An Act to further provide for the better collection of county

taxes in the city of Buffalo." '

This bill delegates to the treasurer of Erie county the right

to extend the time for the return of the tax warrant from the

collector of the city of Buffalo, in case the collector is unable

to collect all the taxes on any roll delivered to him for collec-

tion within the, time fixed. It is open to two objections: First,

that it commits to the treasurer of Erie county a power which

he ought not to have ; and, second, that it is to take effect only

upon a condition, namely, the inability of the collector to secure
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payment of all the taxes upon his roll. Either reason is suffi-

cient for its disapproval.

An additional objection which might be urged is that the

probable effect of the bill would be to discharge the sureties of

the collector, the extension of time being an interference with

their contract.

L. EOBINSON. '

Veto, Assembly Bill No. 371, to Decide Black Greek, in

THE County of Jeffeeson, a Public Highway.

STATE OF NEW YOKK

:

Executive Chambee, )

Albany, May 8, 1879. \

To the Assembly :

I return, without approval. Assembly bill No. 371, entitled

"An Act to declare Black creek, in the county of Jefferson, a

public highway." .

This bill is unconstitutional, iu' that it is a local and special

act opening a public highway in direct contravention of the

provisions of the eighteenth section of the third article of the

Constitution.

L. EOBINSON.

Veto, Items in Assembly Bill No. 368, foe the Maintenance

. of the Canals. *

STATE OF NEW YOEK:
Executive Chamber, )

Albajsiy, May 9, 18T9.
)

To the Assemhl/y

:

I transmit herewith a copy of statement of the items of appro-

priation to which I object, contained in Assembly bill No. 368,

entitled "An Act making an appropriation to pay the expenses

of the collection of tolls, superintendence, ordinary repairs and
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maintenance of the canals for the fiscal year commencing on the

1st day of October, 1879, and to provide for a contingent defi-

ciency in the revenues for the calendar year 1879, and making

further appropriations out of any unexpended moneys in the

treasury to the credit of- the fund for extraordinary repairs,"

which statement was appended to the said bill at the time of

signing it, in accordance with section nine of article four of the

Constitution.

L. EOBINSON.

Statement of items of a/p^opriation objected to and not

approved, eontamed in Asaewhly hiM Wo. 368, entitled "An

Act making am, a^ppropriation to pay the ea^penses of the col-

lection of tolls, superintendence, ordinary r&pajvrs a/nd mainte-

nance of the oamxils for the fiscal year commencing on the,

first day of October, one thousamd eight hundred a/nd smemty-

nine, and to provide for a contingent deficiency in the reve-

nues for the calenda/r yea/r one thousand eight hwrhd/red am,d

seven1y-nim,e I and makvng further appropriations out of any

unexpended money in the treamry to the credit of the fwnd

for eaitraordmary repa/wsP

" For clearing out and excavating the bottom and repairing the

banks, and for further deepening the channel at such points as may
be deemed necessary by the State Engineer and Surveyor, Tona-

wanda feeder to the Erie canal, in the county of Orleans, the sum
of six thousand dollars, or so much thereof as may be necessary."

This item is objected to, and not approved.

In 1874 the people adopted by the overwhelming majority of

nearly half a million, an amendment to the Constitution provid-.

ing for the appointment of a Superintendent of Public Works.

The very first declaration of the Constitution as to the purpose

of this office is contained in the express provision that " he shall

be charged with the execution of all laws relating to the repair

and navigation of the canals, and also of those relating to the
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construction and improvement of the canals, except so far as the

execution of the laws relating to such construction or improve-

ment shall be confided to the State Engineer and Surveyor."

The People intended by this amendment, to vest in the newly

created oflBce the exclusive control of the repairs, navigation and

management of the canals. They had become so weary of the

ceaseless plunder, corruption and waste of the old system,

that they declared in the most emphatic way possible, their

determination to be rid of it forever, and to put beyond the

power of the Legislature itself any return to it. At the same

time the people adopted another amendment to thte Constittition,

by which it is declared that the expenditures for collections,

superintendence, ordinal^ and extraordinary repairs on the canals

retained by the Constitution, shall not exceed in any year their

gross receipts for the previous year. It is not possible under

these two provisions to run the canals except by leaving the

Superintendent as fi-ee as possible to administer the system

upon the basis intended by the Constitution. To restrict him

by unnecessary legislation, to squander the funds upon which

he must depend for running expenses, to burden the canals with

costly and needless repairs, improvements and additions, is to

incur the constant danger of a stoppage of the canals in the

middle of a season.

For, by the continued reduction of the tolls, the revenue is

now become so small that it barely suflBces to meet the wants

of an economical management, and provide the small surplus

needed to guard against breaks or other accidents, and make the

absolutely essential renewals of structures. Despite many dis-

couragements and difiiculties, the present Superintendent has

managed to reduce his expenses to a point which is believed to

be almost the minimum of outlay. He has thus brought the

amount expended within the limits of the canal revenues; but

it must be remembered that he has encountered none of those
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isasters by accident or the elements, whicli might at any time

ave made heavy drafts upon his slender surplus for unexpected

epairs. It is not possible that this danger, always imminent,

honld be entirely avoided in the future. In the application of

he revenues of the canals, it is necessary to keep these facts

onstantly in mind. If we are to avoid the danger of a sudden

ailure of money with which to run the canals, consideration

oust be taken of the principles to which I have alluded. . In

he whole make up of the present bill, these circumstances seem

have been utterly ignored. Not only was' the total amount

sported by the Superintendent as necessary for ordinary repairs

lut down, but I find that very many appropriations for extra

vork, new bridges, sluices, dams, sewers, aprons and dredging,

lave been put in, aggregating nearly one hundred and fifty

housand dollars. So large were the drafts made for this sort

)f expenditure, that it was not possible to make them all, and,

it the same time, give to the Superintendent the amount he had

istimated as necessary for ordinary repairs, without exceeding

he limit fixed by the Constitution. The extraordinary conclu-

lion was therefore reached of deducting from the total revenues

he amount desired for these extra, and generally needless, invest-

nents and appropriating to the Superintendent the balance,

bus disposing of every cent of the revenue, and leaving the

)peration of the canals liable to be stopped for the season at

my time when a serious break should make unusual demands

ipon the available resources.

It may, besides, be generally said, that the Superintendent is,

jy the Constitution, charged with the care and maintenance of

ill the hundreds of bridges on the line of the canal, and the

^resent bill, appropriating to a few favored bridges and other

)bjects, every cent of the moneys available for construction and

•epairs, leaves the Superintendent without a dollar to apply to
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the most necessary repairs of other bridges or structures, all of

which are liable at any time to require them.

These general suggestions apply to the foregoing item, and to

very many of those to which I wish to object in this bill, and

I have, therefore, grouped them for ready reference in regard

to the succeeding appropriations. The Superintendent has full

power, in his discretion, to make every needed repair specially

provided by this bill, if the condition of the revenues will

permit.

" For the construction or rebuilding a bridge across the Glen's

Falls feeder, it being the first bridge west of Glen street in Glen's

Falls, the sum of four hundred and fifty dollars, or so much thereof

as may be necessary ; to be paid by the Auditor ' out of any ' unex-

pended moneys in the treasury to the credit of the fund for

extraordinary repairs."

This item is objected to, and not approved, for the reasons

above stated.

" For the construction of an iron road bridge over the Champlain

canal at Ship street, in the city of Oohoes, the sum of three thousand,

dollars, or so much thereof as may be necessary."

This item is objected to, and not approved, for the reasons

first above stated. I have heretofore disapproved the same item.

" For building a bridge across a certain creek which empties into

the canal near the cemetery at Waterford, the sum of two thousand

dollars, or so much thereof as may be necessary."

This item is objected to, and not approved, for the reasons

first above stated ; and for the furthei> reason that it is not a

bridge over the canal.

" For constructing a bridge across the Erie canal, in Tonawanda,

where Delaware street, in Erie coiinty, and Main street in Niagara

county, intersect the canal, the sum of twelve thousand dollars, or

so much thereof as may be necessary."

This item is objected to, and not approved, for the reasons

first above stated. It was disapproved last year for similar

reasons.
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"For constructing a bridge across the Erie canal at Magnolia

street, in the village of Geddes, in all respects according to the

plans and specifications furnished and approved by the State Engi-

neer and Surveyor, the sum of six thousand dollars, or so much
thereof as may be necessary."

This item is objected to, and not approved, for the reasons

fii-st above stated.

" For repairing the stop-gate at the mouth of the Genesee river

feeder, at Rochester, aaid draining said feeder for sanitary purposes,

fourteen hundred dollars, or so much thereof as may be necessary

;

to be expended under the direction of the State Engineer and

Surveyor."

This item is objected to, and not approved, for the reasons

first above stated; and for the especial reason that the Constitu-

tion commits repairs to the Superintendent of Public Works;

the Legislature has no power to commit them to the State

Engineer and Surveyor. The same item was disapproved last

year.

" For constructing a bridge across the Erie canal at Lyell street,

in the city of Rochester, according to plans and specifications

approved by the State Engineer and Surveyor, four thousand dollars,

or so much thereof as may be necessary ; said bridge to be built in

place of the present structure over the canal at the same point."

This item is objected to, and not approved, for the reasons

first above stated ; and for the further reason that I am ofiicially

advised by the canal authorities that the present bridge at this

point is in good condition, and that there is no present need of

replacing it.

" For constructing a bridge across the Black river at Carthage,

Jefferson county, on the site of the present bridge, under the

direction of the State Engineer and Surveyor, five thousand dol-

lars, or so much thereof as may be necessary."

This item is objected to, and not approved, for the reasons

first above stated ; and for the further reason that the present
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structure at this point can easily be repaired and should be. A
new bridge is not needed and could not be constructed for

twice the sum appropriated. The Superintendent of Public

Works has abundant power to make the repairs necessary to

put the bridge in good condition. -This can be done at one-

fifth the cost of a new bridge without special provision of

law. Under the language of this appropriation, however, nothing

but a new bridge could be built, as the Legislature have no

power to commit repairs to the direction of the State Engineer

and have explicitly ordered a new one.

" For the cost of constructing a lift bridge across the Erie

canal on Mill street, in the city of Lockport, and for the

removal of the masonry embankment and present bridge, and

for furnishing the motor power, to be run by water, the sum of

seven thousand and live hundred dollars, or so much thereof as

may be necessary."

This item is objected to, and not approved, for the reasons

first above stated ; and for the further reason that I am officially

advised by the canal authorities, that there is a good bridge now

standing at this point, and there is no occasion to change it.

" For building bridges across the State ditch at the points where
the same crosses Oliver and Foundry streets, in the village of

North Tonawanda, the sum of two thousand dollars, or so much
thereof as may be necessary."

This item is objected to, and not approved, for the reasons

first above stated.

" For drainage of leakage water through the dyke or bank on the

north side of Tonawanda creek, in the village of Tonawanda, occa-

sioned by the construction of the dam across said creek, by ditch,

culvert or sluice, in such manner as may be deemed best by the

Superintendent of Public Works, the sum of four hundred dollars,

or so much thereof as may be necessary."

This item is objected to, and not approved, for the reasons

first above stated.
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" For opening, straightening and cleaning out the channel of the

Eighteen Mile creek -which carries off the surplus waters of the

Erie canal by culyert and waste-weir, near Maybee's, in the town

of Eoyalton, Niagara county, the sum of three thousand dollars, or

so much thereof as may be necessary."

This item is object;ed to, and not approved, for the reasons

first above stated.

"For retaining walls, and to complete the approaclies to

Catharine street bridge, in the city of Syracuse, the sum of

three thouFand dollars, or so much thereof as may be necessary."

This item is objected to, and not approved, for the reasons

first above stated.

" For building a board or rail fence on the berme bank of

the Erie canal, from the point where the Marcellus bridge

crosses the canal, to the point where Freeman's bridge crosses

the canal, in the city of Schenectady, the sum of one hundred

and fifty dollars, or so much thereof as may be necessary."

This item ig objected to, and not approved, for the reasons

first above stated.

" For building a board fence on the berme bank of the Erie

canal, from the point where the Grand Island Ferry bridge

crosses the Erie canal, in the town of Tonawanda, southerly, the

distance of two miles, the' sum of five hundred dollars, or so

much thereof as may be necessary."

This item is objected to, and not approved, for the reasons

first above stated.

"For the construction' of a dam across the Moose river, at

the old Brown Tract forge, the sum of eighteen thousand dol-

lars, or so much thereof as may be necessary ; and the State

Engineer and Surveyor is hereby authorized to submit plans and

estimates to the Canal Board, who are hereby empowered and

directed to order the building of such dam, and to take and

appropriate any lands not released by the provisions of chapter

eight hundred and fifty of the Laws of eighteen hundred and

seventy-two, and of chapter three hundred and ninety-nine of
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the Laws of eighteen hundred and seventy-four, which may be

required for the purpose of building such dam, and of bringing

the proposed reservoir into successful use."

This item is objected to, and not approved, for the reason

that it commits the work to the Canal Board. Under the sec-

tion of the Constitution above quoted, creating the oflSce of

Superintendent of Public "Works, it is no longer within the

power of the Legislature to charge the Canal Board with the

execution of any work for repairs, navigation, construction or

improvement of the canals. They would, therefore, have no

authority to spend the money, if the item were approved.

"For the purpose of extending sewerage imder the Erie

canal and to Squaw Island, at Black Bock, in the city of

Buffalo, to be expended by the State Engineer and Surveyor,

in accordance with the plans and specifications prepared by him,

the sum of twenty-five thousand dollars, or so much thereof

as may be necessary."

This item is objected to, and not approved, for the reasons

first above stated ; .and for the further reason that the State is

neither legally, equitably or morally bound to construct sewers

for any city or village. It purchased the right of way for the

canal, and paid heavily for it, before its construction, more than

fifty years ago. It is no more proper to charge it with the

expense of constructing a sewer under the canal, or under a

canal basin, than to charge it with like expense for constructing

a trunk sewer imder any other piece of its property. Structures

for sewage are, and should be, proper subjects for local con-

struction and regulation.

"For repairing the dams and completing the aprons of the

same, connected with the Oswego canal, on the Oswego river,

the sum of twenty thousand dollars, or so much thereof as may
be necessary."

This item is objected to, and not approved, for the reasons

above stated.
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" For cleaning out and reopenyig ditches between the Tonawanda

creek and the Eleven Mile creek in the town of Amherst in Erie

county, said ditches having been constructed under the provisions

of chapter eight liundred and eighty, of the Laws of eighteen hun-

dred and sixty-eight, the sum of five thousand dollars, or so much
thereof as may be necessary."

This item is objected to, and not approved, for the reasons

first above stated.

" For the construction of a lift, swing or di'aw bridge over the

Oswego canal, in the city of Syracuse, on Salina street, at its inter-

section with Bridge street, in place of the bridge now over said

canal at that point, which was authorized by chapter three hundred

and eighty-two of the Laws of eighteen hundred and seventy-four,

the sum of twelve thousand dollars, or so much thereof as may be

necessary ; to be paid by the Auditor out of any unexpended moneys

in the treasury to the credit of the fund for extraordinary repairs."

This item is objected to, and not approved, for the reasons

first above stated. It was disapproved for like i*easons last year.

" For the construction of a draw in the bridge over the navigable

channel of the Oneida river at Brewerton, between the counties of

Oswego and Onondaga, the sum of seven thousand five hundred

dollars, or so much thereof as may be necessary ; to be paid by the

Auditor out of any unexpended moneys in the treasury to the credit

of the fund for extraordinary repairs."

This item is objected to, and not approved, for the reasons

first above stated. It was disapproved last year for like reasons.

" For the repair of the dock built by the State in eighteen hun-

.

dred and seventy-five, on the east bank of the Hudson river, in the

south part of the village of Lansingburgh, and in extending the

same southerly so as to more fully protect said bank from the cur-

rent of the third sprout of the Mohawk river, four thousand five

hundred dollars, or so much thereof as may be necessary ; to be

expended under the direction of the Canal Board."

This item is objected to, and not approved, for the reason

that its expenditure is committed to the Canal Board. As I
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have already stated, to charge them with such an expenditure

is not within the power of the Legislature, and the appropria^

tion would not be effective if appi-oved.

L. EOBINSOlSr.

Veto, Assembly Bill No. 35, to Facilitate the Teial of

Certain Actions, and to Provide foe Counting Ballots,

ETC., IN the City of Brooklyn.

STATE OF NEW YORK

:

Executive Chamber, )

Albany, Mcm^ 9, 18Y9.
j

To the Assembly:

I return, without approval. Assembly bill No. 35, entitled

"An Act to facilitate the trial of certain actions, and to provide

for counting the ballots in any ballot box or boxes deposited in

the department of police in the city of Brooklyn, and to author-

ize evidence in relation thereto."

This bill is a special act relating to a recanvass of the result

of an election once before decided, for a single officer. It is

not possible that any enactment should be more purely local

and special, or constitute a more direct interference with the

general rules governing the legal review of such cases. The

Constitution has gone so far as to expressly declare that the

Legislature should not pass a private or local bill in relation to

the opening or conducting of elections, and it is certainly con-

trary to the spirit, if not the letter, of that instrument, that

such an interference as ' this should be made with the methods

prescribed by statute, to be followed by parties who feel

aggrieved at the decisions of local canvassing boards. If there

has been injustice done in the instance sought to be reached by

this act, it may easily be corrected by the courts under the

existing general laws. To pass a special act interfering with

the usual practice is to set a dangerous precedent. Other and
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greater .abuses would certainly follow. To prescribe that the

boxes which contain the ballots cast upon an election nearly a

year ago shall be now overhauled without any limit o| time is

to put a great temptation in the way of interested parties to

tamper with them and their contents. It would certainly lead

to greater and more confused litigation than could arise under

the general law with less prospect of a fair result. It would

be far better for all parties concerned in this as in all other

ca^es, to seek any redress to which they suppose themselves

entitled, at the hands of the tribunals authorized to pass upon

such questions in accordance with the general statutes upon the

subject.

L. ROBINSON.

Veto, Assembly Bill No. 247, Amending act to Improve

Flushing Avenue,' Long Island City.

STATE OF NEW YORK:
Executive Chamber, )

Albany, Moaj 9, 1879. \

To the Assemhh)

:

I return, without approval, Assembly bill No. 247, entitled

"An Act to amend chapter 410, of the Laws of 1878, entitled

'An Act to improve Flushing avenue, Long Island City.'

"

This is a ponderous amendment to a long and detailed bill

enacted at the session of 1878. The principle of specia,l legisla-

tion for the improvement of single streets in cities, is not one

worthy of general approval, but the bill of last year was sur-

rounded by safeguards which seemed to redeem it as_ far as

possible from objection. The present act makes extended

amendments which embody many objectionable features. For

example, the commissioners and their successors are directed to

curb and flag said Flushing avenue and to construct any sewers

which they may deem desirable to secure proper surface drain-
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age to prevent the accumulation of water on those lands. The

eighteenth section of the third article of the Constitution, for-

bids the Legislature to pass any private or local bill providing

for draining swamps or low lands. Under this clause, I suppose

such an act as this is improper, if not unconstitutional. Again,

in the fourth section, which by the present law requires all

work to be done and materials furnished by contract or con-

tracts, founded on sealed bids or proposals to be awarded to the

lowest bidder, an amendment is inserted by which these salutary

restrictions are to be observed "as far as practicable." It thus

virtually abrogates the provision for letting work and furnishing

materials to the lowest bidder.

A further objection to the bill is that it contains the pro-

vision that the improvement commissioners may, in their dis-

cretion, pay any award for damages made to any party in full,

instead of the excess only of such award over and above the

assessment for benefit and advantage to such party, as now

prescribed by law. I have before objected tp this provision in

similar bills, and regard it as one likely to saddle assessed

property in large, amounts upon the city.

L. ROBINSON.

Veto, Assembly Bill No. 364, to Peovide for Laying Out

AND Altering Public Roads rsr Gektain Cases.

STATE OF NEW YORK :

Executive Chamber, )

_ Albany, May 9, 1879. \To the Assembly :

I return, without approval. Assembly bill No. 364, entitled

"An Act to provide for laying out public roads and the altera-

tion thereof in certain cases."

Chapter 431 of the Laws of 1875, amending the Revised

Statutes, provides fully for the laying out and alteration of pub-
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lie roads. This act is not passed as an amendment, but as an

original act, and seeks to provide for cases in which two or

inore juries have failed to agree upon the necessity and pro-

priety of laying out or altering such highways. The mode of

procedure is substantially the- same as in other cases, except that

a justice of the peace and the town clerk, of an adjoining town

in the same county, are to be called in to act with the Com-

missioners of Highways of the town in which the road proposed

to be laid out or altered is situated, in drawing a jury, which

is to be obtained from such adjoining town.

It is not* right to submit, the question of laying out roads in

a town to juries and officers drawn from other towns. That

two successive juries, drawn from the town in which a road is

sought, have refused to order it, is generally good evidence that

the road is not needed and ought not to be built.

To enact that, therefore, the officials of another town, and a

jury made up of .the residents of that other town, may be

called in and authorized to reverse the decision of the proper

authorities of the town interested, is to take away from the

people of a locality a discretion which they ought to exercise

for themselves. They are, at least, entitled to the right of

having their money expended by officers whom they choose

themselves, rather than by those in whose selection they have

no voice.

L. ROBINSON.
7
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Yeto, Assembly Bill No. 248, Relating to Certain Stkeets

AND Avenues in Astoeia, Long Islaud City.

STATE OF NEW YORK

:

Executive Chamber, )

Albany May 9, 1879.
j

To the Assembly

:

I return, without approval, Assembly bill No. 248, entitled

"An Act relating to certain streets and avenues *n Astoria,

Long Island City."

I
This is a long, detailed, special bill providing for the improve-

ment of certain streets and avenues in Long Island City.

Somewhat similar provisions were enacted last year in regard to

two avenues in that city which were claimed to be peculiarly

situated so as to require such interference by the Legisla-

ture. This bill embodies many objections which I have before

urged to similar legislation. A general and important argument

to be made against it and all bills of its class is, that such

matters ought to be committed to the care of local authorities.

To enact that such particular improvements for single streets

may be committed to commissioners named by the Legislature,

in whose selection the people of the localities have no voice

whatever, is to inaugurate a dangerous and mischievous system

'of special interference with purely local matters. If these

improvements are desirable their regulation should be committed

to the common council of the city. The Legislature ought

not to exercise the functions of that body in dealing with them.

L. liOBINSON.
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Veto, Assembly Bill Wo. 157, in Eelation to the County

Poor in the Counties op Clinton, Niagara and Orleans.

STATE OF NEW YORK

:

Executive Chamber, )

Albany May 9, 1879.
)

To the Assembly:

I return, without approval, Assembly bill No. 157, entitled

"An Act in relation to the auditing of expenses for the support

of the county poor and the purchase of supplies in the counties

of Clinton, Niagara and Orleans."

Many of the provisions contained in this bill are wise, but

the arguments advanced in its favor are not sufficient to over-

balance the objection that it is a local and special act interfer-

ing with matters which should he the subject of a general statute.

Nothing can be gained by enacting a series of differing

special laws for the care of the poor for the several counties of

the State. Utter confusion would result in a branch of the law

which ought of all others to be the most uniform and simple.

A wise and well digested general law on this subject is much

needed, and only in the discussion and enactment of such a one

can the deliberate judgment of the Legislature be obtained. To

relieve local troubles is not, in my opinion, a compensation for

plunging the poor laws into confusion.

L. ROBINSON.

Veto, Assembly Bill No. 434, in Relation to Fine Salt Lots

ON the Onondaga Salt Springs Reservation.

STATE OF NEW YORK :

Executive Chamber, j

Albany, May 13. 1879.

)

To the AssemM/ij

:

I return, without approval, Assembly bill No. 434, entitled

" An Act in relatioVi to fine salt lots on the Onondaga Salt

Springs Reservation."
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The first and only section of the bill reads as follows:

" "Whenever any fine salt lots on the Onpndaga Salt Springs

Reservation, which have heretofore been conveyed to the State

for the purpose of manufacturing fine salt thereon, without any

pecuniary consideration for such conveyance, shall, in the

opinion of the Superintendent of the Onondaga Salt Springs,

be no longer necessary for the purpose of such manufacture, the

Commissioners of the Land Office may, in their discre,tion,

reconvey the said lots, or any of them, to the original grantoi-s,

their heirs or assigns, upon the payment of the expense of such

transfer and conveyance, without other or further consideration

for the same."

The constitutional provision regulating the lands owned by

the State, contiguous to the salt springs, is as follows

:

" The Legislature shall never sell or dispose of the salt springs

belonging to this State. The lands contiguous thereto, and which

may be necessary and convenient for the use of the salt springs,

may be sold by authority of law, and under the direction of the

Commissioners of the Land Office, for the purpose of investing

the moneys arising therefrom in other lands alike convenient ; but

by such sale and purchase, the aggregate quantity of these lands

shall not be diminished."

The bill provides not that the lands be sold, but that they be

given away. It is not to be inferred, because the lands were

conveyed to the State without pecuniary compensation to the

former owners, that they were given to the State out of pure

generosity, and that, therefore, there is an equitable claim on

the part of their original owners to have them back without

consideration. The lands were, no doubt, conveyed in con-

sideration of advantages to the grantors other than the receipt

of money. It may have been greatly to their interest to convey

the lands to the State, and take back leases with the obligation on
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bhe part of the State to furnish said lot or lots with salt water

from the public pumps. Their former owners unquestionably

converted these lands from private lands into State lands, in

order to reap some benefit from the- change of title, and this

benefit they have had.

There is no more reason, apparent to me, why the State

should give away these lands to their former owners than to

any one else, nor any reason why it should give them away to

any one.

L. EOBINSOK

Veto, Senate Bill No. 169, to Inooepoeate the Easteen

New Tokk Fanoikeb' Association.

STATE OF NEW YOEK :

Executive Chambbe,

Alba;ny, May 13, 1879.

To the Senate:
\

I retui'n, without approval. Senate bill No. 169, entitled "An

Act. to incorporate the Eastern New York Fanciers' Association."

By the first section of the eighth article of the Constitution

it is provided that corporations may be formed under general

laws, but shall not be created by special act, except for munici-

pal purposes, and in cases where, in the judgmcTit of the Legis-

lature, the objects of the corporation cannot be attained under

general laws.

The Legislature, by the Laws of 1875, chapter 288, has made

ample provision for the formation of societies having the same

objects in view as the one proposed to be created by this bill.

I do not discover a single purpose in aijy of the provisions of

this act which may not be obtained by Jhe organization of this

association under the general act referred to. Its creation,

therefore, by special. act would be in violation of the Constitution.

L. ROBINSON.
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Ykto, Senate Bill No. 79, Amending Revised Statutes in

Relation to the Laying out and Alteration of Public

Roads.

STATE OF NEW YORK :

Executive Chamber, )

, 1879.

}

Albany, May 13

To the Senate

:

I return, without approval. Senate bill No. 79, entitled "An

Act to amend chapter 31.5, Laws of 1873, entitled 'An Aet to

• amend the Revised Statutes in relation to laying out public roads

and the alteration thereof and amendments thereto.'

"

This bill, as its title imports, is an amendment of chapter 315

of the Laws of 1873. But as that act was repealed by chapter

431 of the Laws of 1875, the present bill would not be opera-

tive if it were approved.
L. ROBINSON.

Veto, Items m Assembly Bill No. 340, Known as " Supply

Bill."

STATE OF NEW YORK

:

Executive Chamber, )

Albaiiy, May 13, 1879.$

To the Assenibly

:

I transmit herewith a copy of the statement of the items of

appropriation to which I object, contained in Assembly bill No.

340, entitled "An Act making appropriations for certain expenses

of government, and supplying deficiencies in former appro-

priations," which statement was appended to the said bill at the

time of signing it, in accordance with section nine, of article

four, of the Constitution.

L. ROBINSON.
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STATE OF NEW YORK:
ExEOUTivB Chamber, )

Albany, May 13, 1879. \

Statement of items of appr(ypriaUon ohjeoted to, cmd not

approved, contained in Assemhhf Mil No. 340, entitled "An

Act making app?'opriations for oertam, expenses of govern^

ment, a/nd supplying deficiencies in former appropriations."

"For Stephen Myers, John Johnson, George Hawkins, Perpy

Dyett, James Shaw and Peter Lawrence, for services to the Senate

md Assembly, in charge of the closets of the Capitol and of com-

mittee rooms, under the appointment of the Superintendent of the

Capitol, to .each of them, one hundred dollars."

This item is objected to, and not approved, for the reason

that it is in direct violation of section twenty-four, article three

of the Constitution, which declares that " the Legislature shall

aot, nor shall the common council of any city nor any board of

supervisors grant any extra compensation to any public officer,

servant, agent or contractor." The persons named in this item

are servants employed at a regular monthly compensation, as I

am advised by the officers having charge of the Capitol, and

this appropriation is an extra compensation.

" For the State survey, for extending its work during this year

to the southern boundary of the State, and completing the survey

in counties now partly finished, the sum of fifteen thousand dollars."

This item is objected to, and not approved, for the reason

that a similar sum has already been appropriated in the general

appropriation bill. That appropriation was, in my judgment, of

very doubtful propriety, as I have never been able to find out

that any practical benefit was to be derived by the people of

this State, from the State survey. I am of opinion that it

should be discontinued altogether. In any event is is of too

little importance to warrant two appropriations in one year of

fifteen thousand dollars each.
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,

" For the prosecution of the Adirondack survey to the close of

the current fiscal year, as provided by chapter three hundred and

seventy of the Laws of eighteen hundred and seventy-eight, seven

thousand five hundred dollars.

"

This item is objected to, and not approved, for the reason

that the sum of ten thousand dollars was appropriated for this

purpose in a special bill of last year. That bill provided that

the appropriation to this object should be ten thousand dollars

for each year for six years. The sum of ten thousand dollars

has already been appropriated in the general appropriation bill,

and the approval of this appropriation would make seventeen

thousand five hundred dollars for this year. I can see no rea-

son and no justification, for the appropriation. This survey,

like the State survey, is of no necessity and of no real practical

benefit. The special act of last year, declaring that this appro-

priation shall continue for six years, ought to be repealed, it

being now apparent that the people will receive no adequate

return for the money expended.

" For Francis Swift, thirty-nine thousand three hundred and

seventy-five dollars and twelve cents."

This item is objected to, and not approved. It is proposed

by it to make compensation for extra work said to have been

done under a contract for structures at quarantine. After care-

ful consideration, I am of the opinion that the item must be

regarded as, in every sense, extra compensation to a contractor,

and therefore unconstitutional under section twenty-four, article

three, forbidding such an appropriation. But, even were it not

open to the constitutional objection, such examination as I have

been able to give it fails to convince me that it is a proper

case for legislative interference. The contract under which the

claim is made was finished and paid for in eighteen hundred

and. seventy. At that time an allowance amounting to twelve

thousand three hundred and fifty-one dollars and seventy-one
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cents was allowed to the claimant, for extra work, upon the

certificate of the engineer under whose direction the work had

been constructed and who was familiar with all its details. As

required by the contract itself, this certificate specified the

amount of extra work for which the contractor was entitled to

be paid, and the accuracy of the certificate was sworn to by the

engineer. Upon the f-aith of it a final payment was made by

the Comptroller and accepted by the claimant on the 30th of

December, 1870. The money was received and paid as the

final settlement of the whole matter. In May, 1872, a resolu-

tion was passed by the Assembly directing the then State Engi-

neer and Surveyor to make a survey and estimate. A report

received from that officer in eighteen hundred and seventy-three

,
practically admits the impossibility of making such an estimate

and survey correctly. The Legislature, in eighteen hundred and

seventy-five, discarded this estimate, and ordered the Comp-

ti'oller, Attorney-General and State Engineer to examine into

the claim and to report to the next Legislature. No such

report has ever been made, and it is now, at the expiration of

nearly ten years from the final settlement of the contract,

brought up, and, upon the imperfect report of the State Engi-

neer, above referred to, it is allowed in full. I have thus par-

ticularly referred to the history of this contract and" the claim

under it, because a majority of the board of audit, after con-

sidering it, have decided to allow it. While cheerfully conceding

the care and ability with which the board have discharged their

difficult duty, I regret that I am not able to agree with them

as to the 'constitutionality or the merits of this award, and the

appropriation for its payment. I have not, however, reached

this conclusion without cg.refully perusing the entire evidence

taken before the board of audit in support of the claim. The

award can only be sustained by the direct impeachment of the

sworn measurements of the engineer in charge of the work,
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who alone had opportunity to know exactly what the quantities

were. It is not claimed that any such impeachment is offered,

except by a conjecture of one other engineer, whose guess is

founded on hearsay and unsworn evidence of interested parties.

" For Charles A Danolds, sixty-five thousand dollars."

This item is objected to, and not approved, for the reason

that in this case, as in the preceding one, the members of the

board of audit were divided in opinion in regard to it, the

majority having adopted a principle Jvhich is, in my judgment,

erroneous. The claim is that of a contractor for prospective

-

profits, upon a contract for certain wori on the State Reforma-

tory at Elmira. After some progress had been made in the

work, the Legislature, being dissatisfied with the manner in

in which it was being carried on, and the unexpectedly large

expenditures incurred, and likely to be incurred, passed an act

changing the mode of proceeding, and in effect putting an end

to the progress of the work under the contracts which had been

entered into by the commissioners, and adopting a new and

more satisfactory method of completing it. The contractors

were fully paid for all that they had done, and all the materials

that they had furnished, and suffered no loss whatever at the

,
hands of the State. The claim now made by the assignee of the

contractor is not for any actual loss, but solely for the prospective,

speculative and uncertain profits, which it is supposed he might

have made, if he had been permitted to go on with the work

under his contract. The decision of the board of audit, as I

understand it, is based upon the assumption that the contractor

is entitled to damages for such prospective profits. This

assumption appears to me to be wholly wrong. The commis-

sioners could not, under the law, make a contract which would

bind the State to the payment of any such claim. I am not

aware that the doctrine of allowing such profits has ever been

followed or acted upon by the Legislature. I hold that a
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sovereign State, in the discharge of its powers and duties as an

independent government, is at all times at full liberty to change

its policy in regard .to any public building in which thg whole

State has an interest, and that if, upon such change by a pub-

lic law, it takes care to prevent any actual loss to a contractor,

and keeps him entirely whole, it does all which it is in good

faith bound to do. Parties who contract with the govern-

ment, know full well, when they do so, that it has, and must

have, the right to exercise the power of changing its policy and

its course of procedure in public affairs. It is not reduced to

the level of an individual engaged in private business in this

respect, and cannot be held liable as such. This inherent

right of the government becomes, therefore, in fact, a part of

the contract. Believing this rule to be entirely sound, I con-

sider the claim kfor prospective profits which might have been, or

might not have been, realized entirely unsound. After a inl}

and careful consideration of this question with the Attorney-

General, I find that I am in perfect accord with him in the

views which I have expressed. I have received from him the

following official opinion

:

STATE OF NEW YORK:
Office of the Attoenby-Generalj )

Albany, May 10, 1879. \

To his Excdlenoy the Governor :

In response to the request of your Excellency, for an opinion

from this department upon the merits of the claims of George

Worthington and Charles Danolds, in whose favor awards have

been made by the board of audit, I have the honor to report

that, in my opinion, the awards made by the board of audit

are based upon an erroneous principle.

The claimants had contracts with the State for certain work

and materials in the construction of the Elmira Reformatory.
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A general act of the. Legislature (chapter 323 of the Laws of

18Y4) provided for changes of plan and different methods of

superintendence and of doing the work and procuring the mate-

rial. The effect of this legislation was to terminate the existing

contracts.

The claimants did nothing under their contracts after the

changes provided for took effect. They were, however, paid in

full by the State for all work actually done, and for all mate-

rial actually furnished, except a trivial sum in regard to which

there is some conflict.

The claims allowed by the board of audit are for the gains

or profits, which the claimants insist they might have made if

they had been permitted to continue the work under their con-

tracts until the completion of the building.

The basis of the claim is that in the construction of public

works at the expense and for the benefit of the entire public,

the State acts only as an individual, is subject to the same rules,

and liable for breaches of contract in the same manner as indi-

viduals, and bound to pay the possible pro:6ts that might have

been made upon work not done and material not furnished.

In ray opinion this principle does not apply to the State. In

constructing public works the State acts as a sovereign. It

exercises, for that purpose, its sovereign powers of taxation and

of eminent domain. It acts for the whole public and not for

private benefit. It employs agencies for such purposes as it

.creates, and provides and abolishes compensation for official

agencies for the administration of public affairs ; and, except

where restrained by constitutional provisions, the will of the

people, as expressed through the Legislature and the forms of

law, is supreme.

It has been, accordingly, held by the Court of Appeals that

the act of 1874 was a legitimate exercise of legislative power.

It was an expression of the will of the sovereign that the pub-
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lie interests required changed in the construction of the Keforma-

tory and the superintendence and method of the work.

The true nature of the contracts entered into by the claimants

was that they should continue the work and furnish the mate-

rials stipulated by the contract as long as the State ^should

require them to do so, and no longer. The obligation of the

contracts was that they should be paid, at the rates mentioned,

for all that the State might require them to do, and for any

actual loss or damages sustained by reason of any changes the

State -might order. The State assumed no obligation to pay

them conjectural profits upon what they were relicTOd from

doing under their contracts.

In the case of public oflScers .(in the absence of constitutional

restrictions), the State may employ and dismiss them at pleasure,

may increase or diminish their compensation or abridge their

terms of office.

Although a public office is in the nature of a contract between

the incumbent and the public, the incumbent has no vested title

and no legal claim for damages by reason of the abrogation of

his office or diminution of his compensation.

Upon this question the Siipreme Court of the United States

has said

:

" The promised compensation for services actually performed and

accepted, during the contfnuance of the particular agency, may,

undoubtedly, be claimed, both upon principles of compact and of

equity ; but to insist beyond this on the perpetuation of a public

policy either useless or detrimental, and upon a reward for acts

neither desired nor performed, would appear to be reconcilable with

neither common justice nor common sense. The establishment of

such a principle would arrest necessarily every thing like progress

or improvement in government. * * * It fol-

lows, then, upon principle, that, in every perfect or competent

government, there must exist a general power to enact and to repeal

laws ; and to create, and change or discontinue, the agents desig-

nated for the execution of those laws." (10 Howai-d, U. S., 416.)
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The same principle has been sustained by the Conrt of Appeals

of this State. (1 Selden, 285.)

This principle applies with equal force to public works by the

State and to the agencies employed in their construction whether

by contract or otherwise.

The right of the State to continue or discontinue public works,

to change or abrogate the methods for their construction, and to

employ and dismiss agents necessary for that purpose, must

exist, or its power to act as a sovereign is ineffectual. If this

power exists, there ca,n be no breach of a contract entered into

by the State for the construction of a public work, for the right

of the State to suspend work and to make any desired change

is implied in every such undertaking. No claim for future

proiits can, therefore, arise. The State performs its obligation

by making full compensation.

The Court of Claims, at Washington, rejects claims . of this

character against the United States government, and the Supreme

Court of the United States in a recent case (decided in October,

1877), has applied the same principle. (McKee vs. United

States.)

Upon these grounds, therefore, I am of opinion that the

claims, for which the awards in question have been made have

no foundation in law or in justice.

Very respectfully yours.

A. SCHOONMAKER, Je.,

Attomey- Oeneral.

In addition to tlie fundamental principles so clearly stated by

the Attorney-General, there is another objection which does not

appear to have been considered by the board of audit, but

which is entirely fatal. A careful examination of all the

statutes relating to the Reformatory reveals the fact that the

commissioners never had any power to make contracts. The act
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ffestablishing the board of commissioners, chapter 427 of the Laws

of 1870, neither directed nor authorized the commissioners to do

the work by contract. They were simply empowered to take

charge of the design and construction of the building and to

expend such amounts thereon as the Legislature should see iit

to appropiate. They were not empowered to contract the work

or bind the State to further expenditures upon it. These con-

tractors knew when they took their contract, and their assignees

knew when they bought it, that the commissioners had no right

to bind the State. They knew the Legislature could stop the

work or remove the commissioners at any time and they pro-

ceeded with these facts before them. No authority to contract

this work was ever given until the passage^ of the act of 1874,

under which the operations of Lord & Danolds, out of which

the present claim arises, were finally stopped.^ Under these cir-

cumstances the position tliat these pai'ties are entitled to pro-

spective profits on a contract made in 1871, three years before

anybody was authorized to contract, is untenable. The public

faith has been in no way pledged to them and they cannot urge

their right to depend upon it.

" For George Worthington, twenty-five thousand dollars."

This item is objected to, and not approved, for the same rea-

sons last above expressed. I understand the two cases to rest

upon the same general f^cts, and to be governed by the same

principles.

I have considered these questions with great respect and

deference to the gentlemen composing the Board of Audit,

whose labors and fidelity in the discharge of their important

duties deserve the highest commendation. I have never before

found occa;sion to differ with them, and I do so now with great

reluctance. It ought, however, to be borne in mind that the

law establishing the board of audit did not intend the decisions

of the board to be final. Substantially, the board takes the
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place of the former standing committees on claims in the

Legislature, and performs the duties which devolved upon those

committees with much more thoroughness than it was possible

for them to do; but the law leaves the decisions of the board

in precisely the same condition as the reports of those com-

mittees formerly were, and the Legislature retains full power to

withhold appropriations for the claims passed upon by the

board, if, in its judgment, it is proper and right so to do. The

same power of objection and disapproval also remains in the

hands of the Executive.

" For completing and finishing the removal of obstructions in

Chautauqua lake, and in the outlet thereof, the sum of two thousand

dollars, the work to be done and money expended, under the

direction of the Commissioners of Navigation of said lake ; but no

part of said money herein appropriated shall be paid to such com-

missioners, until they shall have executed a bond to the people of

the State of New York, to be approved by the Comptroller, con-

ditioned that they will faithfully discharge their duties as said

commissioners, and duly account, under oath, to the Comptroller

for all moneys received by them for the purposes aforesaid."

This item is objected to, and not approved, for the reason

that it seems to be an effort to establish, permanently, this

expenditure, as an annual contribntion to the private interests

concerned. There have been several appropriations of this

character made on the ground that they were necessary or

important for the navigation of the outlet of Chautauqua lake.

They have amounted, in the aggregate, to seven thousand

dollars. I cannot find that any general public interest, affecting

the people of the State at large, has been subserved by these

expenditures, and it certainly seems improper that the people of

the whole State should be made to pay an annual contribu-

tion for the benefit of this one locality, or for any private

enterprise connected with it..
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" For the Comptroller, for the purchase of the bronze statue of

"Robert R. Livingston, now in the Capitol, five thousand dollars.

This item is objected to, and not approved, for the reason

that, after the extravagant outlays which have been made for

the mere ornamentation of the ISTew Capitol, no further expendi-

tures in that direction should be pei-mitted until the walls of

the building are up and the roof completed.

" For the removal of obstructions in the Saranac river, between

the middle and lower Saranac lakes, in the county of Franklin, to

increase the capacity of said river for floating logs, the sum of two

thousand dollars, the work to be done and money expended under

the direction of three commissioners, to be appointed by the county

judge of said county of Franklin, and who shall serve without com-

pensation, and who shall give such bonds as the said judge may
require for the faithful performance of their duty."

This item is objected to, and not approved, for the reason

that it is purely a local, private and personal enterprise, in

which the State at large has no interest whatever. If the

parties ovsming logs, desirous of floating them down the river,

desire such an improvement, they are at liberty to make it,

and should make it themselves. If the State commences to

make such appropriations for purposes so purely local and

special, there will soon be no end to the demand upon it for

such aid.

" For the repairs of the State bridges on the Cattaraugus Indian

Reservation, five hundred dollars, to be expended under the direc-

tion of D. N. Parker, of Gowanda, who is hereby appointed a

commissioner for that purpose, who shall receive, out of said sum,

three dollars per day, for each full day occupied by him in the dis-

charge of such, duty, but for not exceeding ,twenty days in the

aggregate, and who shall execute to the people of this State a

bond, to be approved by the Comptroller, for the faithful perform-

ance of his duties as such commissioner."

This item is objected to, and not approved, for the reason

that I have, for three years in succession, vetoed appropriations
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of this character, on the ground that they are expressly pro-

hibited by the Constitution. On that point there can be no

doubt whatever. Section eighteen of article three of the Con-

stitution declares that "the Legislature shall not pass a private

or local biU *• * * providing for building bridges, and

chartering companies for such purposes, except on the Hud-

son river below "Waterford, and on the East river, or over the

waters forming a part of the boundaries of the State." The

fact that the Constitution makes certain exceptions, shows it

intended to exclude everything else, and there is no pretense

on which the Indian reservations can be considered otherwise

than as local and private. The Indian reservations do not in

any sense belong to the State.' It has no power to use them,

to dispose of them, or in any way to manage them. The State

cannot appoint commissioners, or any other officers, who will

have any right to go upon the Indian lands at all, and under

the recent decisions of the courts, the Indians themselves can-

not give any such license, and the State cannot do it without

the consent of Congress.

" For repairing and macadamizing the road across the Onondaga

Indian Eefeervation leading from what is known as the "Castle

Hotel " in the town of Onondaga to a point intersecting the road

leading by the house of Edwin Clark, the sum of one thousand

dollars, to be expended under,the supervision of Thomas NesdaU of

Syracuse, who is hereby appointed a commissioner for that pur-

pose, who shall receive out of said sum three dollars per day for

each full day occupied by him in the discharge of such duty, but

for not exceeding fifteen days in the aggi'egate, and who shall

execute to the people of this State a bond, to be approved by the

Comptroller for the faithful performance of his duties as such

Commissioner."

This item is objected to, and not approved, for the reasons

last above stated. The same article and section of the Consti-

tution above referred to being equally explicit in forbidding the

laying out or working of highways.
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" For the Buffalo State Asylum for the Insane. * * *

And the further sum of ten thousand dollars to be paid to the city

of Buffalo for the privilege of discharging such sewer into the said

named sewer." . *

This item is objected to, and not approved, for the reason

that the State is under no obligation to pay for the privilege of

connecting the sewer with the main sewer of the street. It

would be an unwarranted assumption if the city were to charge

a private property owner any such royalty, and it is still worse

for it to attenipt to extort from the State upon which it has

no right to "make an assessment or levy taxes. It would cer-

tainly seem that after the State has expended over a million

dollars in erecting a palatial asylum for the insane, and in

beautifying its surroundings, it should be entitled to the privi-

lege of connecting its sewerage with the existing system of the

city, without being compelled to make a gratuitous donation of

ten thousand dollars to the city itself. So far as my knowl-

edge goes, such a tribute has never before been levied on the

State on account of any similar institution.

" For the Board of Commissioners of Quarantine to carry out the

contract made by them with John A. Appleton for the purchase of

real estate in the town of Southfield, Richmond county, dated

November twenty-six, eighteen hundred and seventy-two, and

approved by the commissioners of the land office December eigh-

teen, eighteen hundred and seventy-two, the sum of three thousand

five hundred dollars, or so much thereof as may be necessary, ' to

grade down the hill thereon near New York avenue to a level on an

easy slope from said avenue, so that no part of the land within four

hundred feet from New York avenue should be more than six feet

above the grade of the avenue directly opposite to it,' as specified

in said contract."

This item is objected to, and not approved, for the reason

that I am advised by the Quarantine Commi|Ssioners that this

is an exorbitant price for the work sought to, be done, and that

the work itself is not necessary. The station referred to has
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already cost the State nearly two hundred thousand dollars. It

is further stated to me that the annual appropriation made in

this bill for q^uarantine is^ ample to pay for the grading men-

tioned, if it should turn out that the State is under any

obligation to do it.

L. KOBINSON.

Mbmobandum Filed with the Seoeetaky of State, in Rela-

tion TO THE ApPEOPEIATION CONTAINED IN THE " SuPPLT BiLL "

FOE THE New Capitol.
,

STATE OF NEW YOEK

:

Executive Chambee, )

Albany, May 13, 1879. [

in all my annual messages, and in various other ways, I have

expressed fully my views in regard to the extravagant expendi-

tures, useless ornaments, and great inconveniences of the New
Capitol. In my last annual message I suggested that inasmuch

as the Legislature was now provided for, it seemed to me proper

that further appropriations and taxation should cease until the

people should be better able than they now are to pay the heavy

exactions made for this object, I urged that, if the work was to

go on, measures should be taken for the adoption of some plan

to complete it in a less ostentatious and expensive style. I regret

that any further appropriation should be made at present, but

the question was submitted to the Legislature, elected by the

people, to represent them upon this subject as well as all others.

The representatives of the people, thus chosen, have made a fur-

ther appropriation of five hundred thousand dollars. They have

annexed to it the conditions that the money shall be expended

upon the walls arid roof of the building, without any internal

ornamentation. Under these circumstances, much as I regret the

appropriation, I think it would not be proper for me to attempt

to defeat it by a veto. The responsibility for it rests with the
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members of the Legislature, elected by the people, in view of

all the facts.

L. EOBINSON.

Veto, Assembly Bill No. 183, Atjtho:^izing the Foemation of

Town Insueance Companies.

STATE OF NEW YOEK

:

Executive Chambee, )

Albany, May 15, 1879.
[

To the AssemMy

:

I return, without approval. Assembly bill- No. 183, entitled

"An Act to authorize the formation of town insurance com-

panies."

Some days after this bill was passed, I received from the

|jegislature another bill on the same subject, to wit: Assembly

bill No. 184, which I have this day approved. The only differ-

ence in the objects of the two bills is that the latter authorizes

also the formation of county insurance companies. It covers all

the proper objects sought to be attained by the present bill.

There is little difference in their arrangement or general provi-

sions, except that the expression of the latter bill is by far the

more clear and comprehensive. If either bill were to be

enacted, the latter is unquestionably the proper one. It would

certainly be imwise and dangerous to put upon the statute book

two acts upon the same subject, differing in expression. If the

second bill had not been passed, the looseness with which the

present one is drawn would be, in my judgment, a sufficient

objection to its approval. Considerable amendment would be

necessary to secure its practical operation.

L. EOBINSON.
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Veto, Assembly Bill No. 223, Amending act Fixing the Time

FOE Election of Town Officees, etc.

STATE OF NEW YOEK:
• Executive Chambee, )

Albany, Moaj 16, 1879.

)

To the Assembly :

I return, without approval, Assembly bill No. 223, entitled

"An Act to amend chapter one hundred and seventy-three of

the Laws of eighteen hundred and seventy-four, entitled 'An

Act act to fix the time for transacting the business of the

town at the annual town meeting for election of town officers.'

"

The present law provides that no measure involving the

expenditure of money shall be introduced at a town meeting

after two o'clock in the afternoon. The object of this bill is

to change the hour named to three o'clock. In my judgment,

the present limit is sufficiently liberal. If any change were

to be made, it would better be in the direction of fixing the

limit at an earlier hour instead of a later. A very large part

of the voters attending a town meeting, of necessity, leave quite

early in the afternoon, and it is not proper that opportunity

should be given to interested parties to spring upon the town

meeting, late in the afternoon, a proposition involving the expend-

iture of money, and thereby make an addition to the burdens

of the tax-payers without their knowledge or consent. The

ordinary experience of most of the towns in this State is, that

as many propositions, looking to the expenditure of pubhc

nioney, are ordinarily introduced before two o'clock as are com-

patible with the interests of the tax-payers.

L. EOBINSON.
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Veto, Assembly Bill No. 272, to Prevent Fraud in the

Sale or Exchange of Merchandise.

.[

STATE OF NEW TOEK

:

Executive Chamber,

Albany, Mouy 16, 1879
To the Assemhh/

:

I return, without approval. Assembly bill No. 272, entitled

"An Act to prevent fraud in the sale or exchange of mer-

chandise."

I am unable to find in this bill any good purpose which is

not' fully to be attained under existing general laws for the

punishment of fraud in transactions similar to those sought to

be covered. Such wrongs are now easy of correction and

punishment. It does not seem to me wise to encumber the

statute books with cumulative proceedings, when the existing

laws provide prompt and suificient penalties and remedies for

every transgression at which ,the bill is aimed.-

. L. EOBINSON.

Yeto, Assembly Bill, not printed, Amending act to Provide

FOR Draining Swamp Lands in the Town of New Eochelle.

STATE OF NEW TOEK
Executive C

Albany, Mciy 19,

Executive Chamber,
|

, 1879.}
To the AsserrMy

:

I return, without approval. Assembly bill, not printed, entitled

"An Act to amend chapter one hundred and five of the -Laws

of eighteen hundred and sixty-eight, entitled 'An Act to pro-

vide for draining certain swamp lands in the town of New

Eochelle, in the county of Westchester,' and also to amend

chapter five hundred and forty-seven of the Laws of eighteen

hundred and seventy, passed May second, eighteen hundred and
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seventy, being an amendment to said act, and also to amend

chapter two Imndred and ninety-five of the Laws of eighteen

hundred and. seventy-one, passed April fifth,- eighteen hundred

and seventy-one, being likewise an amendment of the foregoing

several acts."

It appears that, by the several acts as they now stand, the

expense of the drainage provided for, is to be assessed on the

lands benefited, except that a portion thereof, to wit, five

thousand dollars and no more, is to be a charge upon the town

of New Eochelle. This bill proposes to enlarge this limit to

eight thousand dollars. It does not propose to submit the

matter to the town meeting, but arbiti-arily imposes the

additional charge. The town authorities protest.

The propriety or equity of the town assuming an additional

charge in the matter, is a question with which, it seems to me,

the town meeting is more competent to deal than we are ; and

the bill, if passed at all, ought not to have gone beyond

authorizing the town to take upon itself the additional burden

if it saw fit so to do. The work was undertaken and carried

on with the well understood condition that the town was not

to contribute over five thousand dollars. There is, therefore,

nothing in the nature of a claim on the town, which the

Legislature might feel bound to enforce. Any further pay-

ments by the town ought to be voluntaiy.

With the protest of the town authorities before me, I

cannot approve the bill.

L. ROBINSOK
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Yeto, Assembly Bill No. 302, Authorizing Publication of

Certain Legal Notices in a Newspaper Printed in the

German Language, in the County of Erie.

STATE OF NEW YOEK

:

Executive Chamber,
|

Albany, May 19, 1879.
J

To the Assembly:

I return, without approval. Assembly bill No. 302, entitled

"An Act authorizing the publication of certain legal notices in

the county of Erie in a newspaper printed in the German

language."

The subject of the publication of notices in courts of record

throughout the State has been largely confided, in many classes

of action, to the discretion of the court itseK. It is not wise

to commence the practice of taking that supervision from the

court by special acts and making different rules for different

localities. If, in the judgment of the Legislature, authority

should be given to the courts to print legal notices in the

German, French or other foreign language, it should be by a

general act applying to the whole State. It certainly should

not be by a local act confided to the courts as .a matter of dis-

cretion for exercise in some one county only.

L. ROBINSON.

Veto, Assembly Bill No. 506, Authorizing Union Free

School District Number One, Town of Milton, to Issue

Bonds to be known as " Extended School Bonds," etc.

STATE OF NEW YORK

:

Executive Chamber, )

• Albany, Ma/y 19, 1879.

)

To the AssmMy

:

I return, without approval. Assembly bill No. 506, entitled

"An Act authorizing the board of educajtion of union free school
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district number one, Milton, to issue bonds to be known as

' extended scbool bonds,' to pay the school district bonds of said

district, maturing in .the years 1880, 1886, 1890 and 1895."

This bill provides for the issue by the board of education of

the school district named, of twenty thousand dollars in bonds

and their sale, in the manner prescribed in the bill. It further

provides that the proceeds of the sale of said bonds shall be

paid into the treasury of said school district for the purpose of

paying the bonds of said district heretofore issued, and known

as school bonds, and the interest thereon. I have heretofore

disapproved bills authorizing the issue of bonds to pay interest

on outstanding obligations. It is bad policy in any business to

borrow money to pay interest. It is still worse to do it for any

public purpose. The people are likely to have burdens enough

upon their resources twenty years hence, without the addition

of compound interest, and it is plainly our duty to refrain from

thus transfemng our own burdens, in an aggravated form, to

those who are to come after us.

L. EOBINSON.

Veto, Assembly, Bill No. 207, Amenddstg act KelAtive to

Election of Police Justices in Villages, so far as the

SAME applies TO THE ViLLAGE OF WoLCOTT.

STATE OF NEW YOEK

:

Executive Chamber, )

Albany, May 19, 1879.)
To the AsserrMy

:

I return, without approval. Assembly bill No. 207, entitled

"An Act to amend section two of chapter 514 of the Laws of

1875, entitled 'An act to provide for the election of police jus-

tices of villages,' as amended by chapter 308 of the Laws of

1876, so far as the same applies and relates to the police justice

of the village of Wolcott, in the county of Wayne."
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I have several times before condemned the mischievous prac-

tice of amending general laws so far as they relate to a single

village, town or county. In this way the salutary provisions of

law which have been enacted in response to the growing public

sentiment against special legislation may soon be broken down

and destroyed. The present bill is a fair example of the man-

ner in which the general laws are tampered with for special

.purposes, and is open to the objections which I have often

before stated in disapproving similar measures. Amending a

general act so far as it relates to a particular locality only, is in

every case a mere subterfuge. It is special legislation and

nothing else. The Constitution cannot thus be evaded.

L. EOBINSON.

Veto, Assembly Bill No. 470, Amending act to Confer Addi-

tional Powers, etc., on Boards of Supervisors.

STATE OF NEW YOKK :

Executive Chamber,
|

Albany, Moa) 19, 1879.)

To the Assembl/y

:

I return, "without approval, Assembly bill No. 470, entitled

"An Act further to amend chapter 482 of the Laws of 1-875,

entitled 'An Act to confer further powers of local legislation

and administration, and to regulate the compensation of supervisors.'

"

This bill gives to the board of supervisors of any county the

right, by a three-fourths vote of the members elected, to author-

ize the annual town meetings, and all special town meetings, in

any town in their county, to be held by election districts, and to

prescribe the manner in which the tc^n business shall be con-

ducted in such districts, and the results ascertained and recorded,

without reference to the wishes of the residents of the town in

question. It does not seem to me that such an innovation upon
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the existing policy of the law is justifiable. The section soughi

to he amended by this bill empowered the boards of supervisors,

upon the application of any town by vote of the town meeting,

to take the action provided. Chapter 285 of the Laws of 1878

prescribed a method by which the towns, after having adopted

the new system, could return to the former system of holding

one poll at town meetings, but the present bill authorizes the

board of supervisors to completely ignore the citizens of the

town. It is manifestly inconsistent with the act 1878, while it

does not, either in terms, or by implication, repeal it. It would

thus be possible for the board of supervisors, without any reqiiest

from a town, to authorize the town meetings therein to be held

by election districts. Under the act of 1878, in the very next

year, the town could return to the old system, and a year there-

after be sent back to the election district system by the board

of supervisors. Nothing but confusion could result from such

inconsistent legislation.

L. EOBINSON.

Yeto, Assembly Bill No. 206, to Confibm Action of the

Trustees of Saratoga Springs, in Purchasing Lands fob

Cemetery Purposes.

STATE OF NEW TOEK :

Executive Chamber, )

Albany, May, 19, 1879. j

To the Assembly:

I return, without approval, Assembly bill No. 206, entitled "An

Act to confirm the action of the trustees of the -^dllage of Sara-

toga Springs, in purchasing lands for cemetery purposes."

This bill has been warmly urged by some, and as warmly

opposed by other prominent residents of Saratoga Springs. The

purchase which it Seeks to validate has been, and for aught I
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know, still is, the subject of bitter litigation, and although I am

informed that it has been stipulated to discontinue one suit rising

out of it, I am also informed that it is the purpose of otljer citi-

zens to test the legality of the original purchase. Much has been

urged in regard to the impoverished financial condition of the

village of Saratoga Springs, and the absolute inability of the tax-

payers to sustain further burdens unless absolutely imposed upon

them by their own acts. After a careful consideration of the

conflicting statements in regard to the purchase, I am fully con-

vinced that this bill ought not to be approved. If the action of

the trustees was valid, no statute is now needed. If it was not

valid, and the corporation is not bound by it, it is very doubt-

ful if the Legislature can effectually ratify it. To approve this

bill now, would probably precipitate upon this overburdened vil-

lage additional litigation, complications and expense.

L. EOBINSON.

Veto, Assembly Bill JSTo. 265, Amending act to Authorize

Appraisal and Sale of Leased Fine Salt Lots on the

Onondaga Salt Springs Reservation, etc.

STATE OF NEW YORK

:

Executive Ohambbe, )

Albany May 20, 1879. j

To the Assembly :

I return, without approval, Assembly bill No. 265, entitled

" An Act to amend chapter three hundred and seventy-four of

the Laws of eighteen hundred and seventy-eight, entitled 'An

Act to amend chapter 200 of the Laws of 1874,' entitled

'An Act to authorize the appraisal and sale of leased fine salt

lots on the Onondaga Salt Springs Reservation by the Commis-

sioners of the Land Office,' and to authorize the sale of certain
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coarse salt lands, the removal of vats therefrom, and the pur-

chase of other lands in lieu thereof."

The principal object of this bill is to cast upon the State the

expense of removing the storehouses connected with the vats on

the salt lands sold. No good reason is shown for imposing this

expense upon the tax-payers, and it would far better be borne

by the purchasers. The State is under no obligation, express

or implied, to pay for these removals, and the bill, if approved,

would simply be a donation of the amount it would cost to

make them to the parties who have purchased the lots. I know

of no reason for favoring such gifts by the State, be they large

or small.

L. EOBINSON.

(

Veto, Assembly Bill No. 346, Relating to the Atlantic

Avenue Railroad Company of Brooklyn, etc.

STATE OF NEW YORK

:

Executive Chamber,

Albany, Kay 21, 1879.
To the Assembly

:

I return, without approval, Assembly bill No. 346, entitled

"An Act to amend the articles of association of the Atlantic

Avenue Railroad Company of Brooklyn, and to provide for the

construction and operation of an elevated railroad on Atlantic

avenue in the city of Brooklyn."

No bill of the present session has been so earnestly and elabo-

rately urged upon the Legislature and the Executive as this.

Yoluminous correspondence and the arguments of able counsel

have been presented for and against it. It is a measure which

is undoubtedly desired by a large and respectable portion of the

residents of the city of Brooklyn. I do not doubt the justice

and sincerity of their claim that rapid transit is urgently needed

by their city, and that the Atlantic avenue route seems the
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most feasible one on which to inaugurate it. Indeed, I ana so

well convinced of the popular feeling that I think the disap-

proval of the present measure is only to be justified by consti-

tutional objections which would render it utterly void if enacted.

I have given much time and thought to the consideration of

the constitutional questions involved, and the very able and

learned arguments in which they have been discussed.

The scanty time at my command does not permit me to

review all the points involved nor to summarize even the argu-

ments presented upon them, or to state with any satisfactory

fullness my views upon those which seem to me controlling.

But I shall state with all possible conciseness two objections

which I believe to be fatal.

^|The object sought to be accomplished is to grant authority

to the Atlantic Avenue Railroad Company to elevate, construct

and operate, with steam or other mechanical motive power, its

railroad, along, through and upon Atlantic avenue in the city of

Brooklyn, in the manner prescribed by the bill.

From the conceded factg, it appears that the Atlantic Ave-

nue Railroad Company is a corporation which has by legal

transfer succeeded to the rights, the duties and the obligations

of the Brooklyn and Jamaica Railroad Company. Among other

rights of that succession, it is the owner of a special charter

authorizing it to operate a surface railroad on Atlantic avenue

in Brooklyn. It is urged, in behalf of the company, that since

it already has surface tracks upon Atlantic avenue, the right to

authorize the elevation of those tracks, and their operation

as an elevated road, necessarily remains in the Legislature.

Against this view, it is claimed that the enactment of such

a provision is a legislative grant of the power to lay down

railroad tracks, and therefore contrary to the eighteenth

•section of the third article of the Constitution. These differing
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views of the validity of the measure have been urged respect-

ively at great length. After carefully weighing all that has

been said on both sides, I am firmly of the opinion that

the bill does violate the eighteenth section of the third article.

It is a local and special bill. It does grant the right to lay

down railroad tracks. It is no answer to this statement to

claim that it simply authorizes the elevation of the track. It

is certain that the Atlantic Avenue Company has not the right

to elevate those tracks now. If done at all, it must be done

by virtue of this bill. Yet it is freely admitted that the Legis-

lature can make no constitutional grant of the right to lay rail-

road tracks by local or special act. If this bill does not grant

that power, then the Atlantic Avenue Eailroad Company would

as well attempt to elevate their tracks without it. If it is such

a grant it is unconstitutional and void. No prohibition of the

organic law is more ' emphatic than than that which forbids

the Legislature to pass a local or private act granting to any

corporation, association or individual, the right to lay down

railroad tracks. If any such authority is covered, intended or

implied by this bill, it is absolutely null. The bill would not

be operative, would result in tedious litigation, and would

seriously postpone the accomplishment of rapid transit, instead

of hastening it. I am fully convinced that the measure is

open to this fatal constitutional objection, and is, therefore,

nugatory. The people intended, by the constitutional amend-

ments of 1874, to take away from the Legislature, utterly, the

power to authorize the construction of railroads by local or

special act. They meant to destroy forever the system of

special grants to.favored corporations, by which private property

might be forcibly taken away or destroyed, without hearing or

compensation. Under those amendments, as adopted, the Legis-

lature is entirely powerless to enact such bills as this. Certainly,
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10 benefit to any city or locality, in the State, would be at all

deqiiate to compensate the people for the calamity of a retiirn

the corrupt and dangerous system of special railroad 'charters,

rhich the amendments of the Constitution aimed to destroy,

[•he history of that species of legislation is still fresh in the

iiinds of the people. They will not tolerate its re-establishment.

Again, it is conceded that the Legislature cannot grant to

ny other corporation than the Atlantic Avenue Company the

ight to lay these elevated tracks on the route covered by this

lill. It certainly is not to be claimed that the Atlantic Avenue

Company stands on a difEerent footing because of its existing

barter for a surface road. To take this position is to say that,

a every street in the State, upon which a horse railroad is

Slid through special charter, all citizens, except that horse railroad

orporation, are, by the Constitution, debarred from obtaining a

pecial charter for an elevated road at the hands of the Legis-

ature, but that the horse railroad company may still receive

he privilege forbidden to all others. This is neither good law

<r common justice. Following the constitutional amendment of

.874, the general law passed in 1875, provided an easy and

imple method by which rapid transit companies might be

irganized in accordance with the provisions of the Constitution.

\!o that act all parties should resort who desire to construct

uch railways. Through the provisions of that law, an elevated

ailway may easily be attained, and rapid transit in Atlantic

.venue accomplished in a far better method, and more speedily

han by such a biU as this. The rights of property owners will

le observed, and the desire of the public fuUy as well realized,

ilore than that, an expensive and tedious litigation will be

voided, with its attendant delay.

As the second objection, I note that, in at least one particular,

9
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the present bill is a violation of the Constitution of the

United States.

That instrument provides that no State Legislature shall pass

a law impairing the obligation of contracts. By a contract

authorized by one Legislature and ratified by another, nearly

twenty years ago, the corporation to which the Atlantic Avenue

Railroad Company is the successor, bound itself never to use

steam on Atlantic avenue. For that contract they received a

heavy pecuniary consideration from the property owners upon

the avenue. In 1876, an act was passed by the Legislature

authorizing the use of steam along a certain part of that avenue.

This act was claimed to be in violation of the terms of the

contract above mentioned, and out of it has arisen a litigation

which is still pending undetermined in the State and United

States Courts. It is now proposed by the present bill to sanc-

tion the ;ase of steam through the entire length of Atlantic

avenue, thus raising anew the question involved in this litiga-

tion as to all that part of Atlantic avenue not covered by the

act of 1876. No good answer is made to the claim that this

bill is a substantial impairment of the obligations of that con-

tract. Upon the facts, as I understand them, it seems to be

such an interference with the vested rights of the parties to

that contract and their successors. Certainly the State is in

no position to take any other ground, and is fairly concluded

from disputing the validity of an obligation which has been

ratified by the action of its Legislature, its law oflicers and

its courts.

The only effective plea set up in opposition to this theory is,

that by the foreclosure of the mortgage, executed in eighteen

hundred and fifty-five, upon the road, franchises and properties

of the Brooklyn and Jamaica Railroad Company, the right to

use steam on the avenue was carried; that the contract by
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which the right was surrendered was not made until 1859,

and that as the Atlantic Avenue Railroad Company holds the '

road and franchise by virtue of a decree and deed in fore-

closure upon the original mortgage, it is not liable for the

contract of 1859. This claim is untenable for the reason

that the foreclosure decree and the deed made in pursuance

of it, under which the Atlantic Avenue Railroad Company

holds, both expressly reserve the rights secured by that

contract.

I do not discuss the minor points raised, that no cognizance

should be taken of a private contract in the consideration of a

legislative act, because it seems to me beneath the dignity of a

great State to ignore the rights of parties secured by a contract,

whose making it authorized and whose obligations it has rati-

fied in two distinct statutes. Whether or not it be true that

the consent of the Legislature was necessary to this contract in

regard to the use of steam, it is certain that they did give to it

the highest form of legislative assent, and in my judgment, it

cannot now be claimed that the State is not bound to take full

notice of the private rights which depend upon that contract,

and of which the enactment .of this bill ^ould be a flagi-ant

invasion. It is proper to add that in these views I am fully

sustained by the Attorney-General

For the reasons above given, and othei's which lack of time

forbids me to detail, I regard this bill as a direct violation of

the Constitution of the State, and that of the United States,

and therefore void.

L. ROBINSON.
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Memoeandum Filed with the Seoeetaey of State, with

Reasons foe Appeoval of Senate Bill 'No. 2, Beduoing

the Legal Eate of Inteeest.

STATE OF NEW YORK

:

Executive Chambee, )

Albajstt, Jime 20, 1879.

Memorandum filed with Senate Mil No. 2, entitled "An Act

to a/mend title three, chapter four of part second of the

Revised Statutes, 'entitled of the interest of moneyP Duly

approved.

I have examined this bill with a sincere desire to find in it

such relief for the burdened debtor class in our community as

would warrant a prompt approval. Nothing would seem easier

than to draw a biU reducing the rate of interest from seven to

six per cent. I very much regret that the language and con-

struction of this bill is so involved and, uncertain, that it will

not probably effect the great relief expected from it. Neverthe-

less, hoping, that despite its faults, it may be of some benefit to

those who sorely need it, I have concluded to sign it, rather

than by its disapproval to longer postpone the reform it pro-

poses to effect.

If its defects do not defeat its operation it may, by actual

experiment, decide the mooted question of the wisdom of a

reduction of the interest rate. If, on the other hand, its faults

nullify it, the attention of the people will be the more sharply

drawn to the crying evils of hasty and careless legislation.

L. ROBINSON.
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Memoranda Filed with Ceetain Bills by the Goveenoe, m
THE Office of the Seoeetaey op State, June 21, 1879.

STATE OF NEW YOEK

:

Executive Chambek,

Albany, Jime 21, 1879.

Memorandum filed with Senate hill No. 225, entitled " An Act

to provide for the removal of obstructions from the outlet of

Cayuga lake wnd the channel of Seneca river." Not approved.

This is a new appearance of a very old object of expenditure.

After the Erie canal was constructed, the proprietors of the

Cayuga marshes and swamps set up the claim that the construc-

tion of the canal had damaged their property, and from time to

time appropriations were made amounting in the aggregate to

$355,000, for the alleged purpose of draining the Cayuga

marshes. It was found in the course of these efforts that the

bed of the outlet of the, Cayuga and Seneca lakes was composed

of solid rock for a very long distance, and that the only mode

of effectually draining these swamps was to lower the bed of

that outlet so as to lower the waters of the lake. In the vain

effort to accomplish that purpose several hundreds of thousands

of dollars were spent. No marked effect was produced by any

of these expenditures. The money was practically wasted. It is

not pretended now that the expenditure of the thirty thousand

dollars proposed to be appropriated by this bill will accomplish

this purpose, so that the outlay if made wiU amount to nothing.

I cannot ascertain from the best information within my reach

that there is any considerable rise in the waters of the lake

above its natural level. Like all small lakes, it is of course

more or less affected by heavy rains and storms of wind, but I

see no reason to believe that any considerable effect is produced

upon it by the construction of the canal. For more than fifty

years the channel of the. outlet of the Cayuga and Seneca lakes
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under the canal has been sufficient to carry off all the water

without any sensible increase of the water in Cayuga lake, and

without any complaint upon that subject until very recently.

But if there is any such effect produced upon the waters of the

lake as is now complained of, there is quite as much reason to

attribute it to the deposits along the line of the railroad bridge

as to the banks of the canal and probably much more.

Moreover, if, as is most probable, this expenditure is to be

made for the purpose of draining swamps and low lands, and

benefiting the property of private individuals, it is directly for-

bidden by the eighteenth section of the third article of the

Constitution.

L. EOBINSON.

STATE OF ISTEW YORK

:

Executive Chambee, )

Albany, June 31, 1879.
\

Memorandum filed with Assemhly hill No. 342, entitled ^'An

Act to amend chapter one hvmdred a/nd forty-seven of the

Laws of eighteen hundred am,d seventy-siso, entitled 'An Act

granting to the United States the right to acquire the right of

way necessary for the improvement of the JTwrlem, river

and Spuyten Duyvil creek, from the North river to the

East rimer, through the Harlem kills, aud ceding jurisdic-

tion over the same^ " Not a/pjproved.

By chapter one hundred and forty-seven of the Laws of eigh-

teen hundred and seventy-six, the State of New York ceded

its jurisdiction to the United States, and made provision for

acquiring the right of way from the East river to the Hudson

river, for the purpose of improving the channel of the Harlem

river. At the last session of the Legislature, by chapter three

hundred and forty-five of the Laws of eighteen hundred, and
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seventy-nine, the act of eighteen hundred and seventy-six was

amended in some particulars so as to complete the right and

power of the United States to proceed with the contemplated

improvement. In neither of the acts was there any provision

whatever looking to the payment of the expense or any part of

it by the State of New York. Jurisdiction of the State was

ceded, and all -the conditions of those acts were fixed on the

assumption that the improvement was to be made and the

expenses paid by the United States. Subsequent to the last act,

chapter three hundred and forty-five, Laws of eighteen hundred

and seventy-nine, the bill now before me was passed further

amending the act of eighteen hundred and seventy-six by

adding to the first section thereof the following words :
" The

same to be paid for by the State of New York out of any

moneys in the treasury not otherwise appropriated ; said amount

not to exceed ten thousand dollars." I can see no reason or

excuse for this enactment. The whole expense of the contem-

plated improvement should be paid by the government which

makes it and holds jurisdiction over it. If the State is to

pay for it or for any part of it, it should have done the

work itself and retained its jurisdiction over it.

L. ROBINSON.

STATE OF NEW YOEK

:

Executive Chambee, )

Albany, Jvm,6 21, 18Y9. \

Memsrcmdum filed with Assembly Mil {not prmtecl) entitled

''An Act to appoint a commissioner to revise the lams for

the assessment and collection of taxes." Not approved.

All past experience has shown that any attempt to transfer

the responsibilities and duties of the Legislature to commissions

or committees to sit during the recess is utterly useless. There



136 Public Papers of Governor Robinson.

is no reason to believe that this commission would fonn any

exception to the general rule. Every thing that a commifision

can do with a view to improve the assessment and tax laws has

been done. A few years since a very able and competent com-

mission was appointed for that purpose. A full and exhaustive

examination of the whole subject was made by it, and all the

facts bearing upon the various questions were .reported to the

Legislature. That report, with all its wealth of facts and rea-

soning, has remained untouched to this day. The State Assessors

have also from time to time exposed the inequalities of the tax

laws and urged their revision. I can see no use in a new com-

mission to travel over the same ground at a heavy expense to

the tax-payers and with no hope of any better result. The dif-

ficulty must be cured by the Legislature itself. No new com-

mission can do it or materially aid in the doing of it. The

subject was elaborately discussed in both houses of the Legisla-

ture during the recent session, and they were undoubtedly as

well prepared to act upon it as they ever will be. The only

excuse mad^ for neglecting it was a lack of time. But they

had ample time to pass over seven hundred other bills, most of

them of no general importance whatever. If this commission

should go into operation, and should spend all the time remain-

ing during the present year at a cost of ninety dollars a day

for salaries, besides expenses, the report to be made to the

Legislature at the opening of the next session would simply

present the matter anew to the Legislature at precisely the point

where they left it. It would be referred again to the appro-

priate committees, would go through another round of discus-

sion, and perhaps end by being referred to still another

commission. I think it far more likely that a satisfactory result

will be arrived at, if the Legislature is left to understand that

when it meets again the people will demand that it shall take hold
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)f this subject in earnest and meet its responsibilities and per-

'orm its duties without leaving them to outside commissions

vho have the power to talk but not to act. •

It is with profound regret that I find myself unable to see

my relief for the su£Eering tax-payers in this measure. Their

listress is real and not imaginary. Of all the subjects which

lemanded the attention of the I|egislature this was the greatest.

That this pressing call has been thus lightly treated, while so

nany local and trivial interests have monopolized legislative

ittention is a great misfortune to the people. But its enact-

nent simply means the waste of many thousands of dollars

ivithout any return. The appropriation made is only fifteen

ihousand dollars, but the expenses are not limited and would

jertainly far exceed the amount appropriated.

L. EOBmSON.

STATE OF NEW YOEK:
ExEODTivE Chamber, )

Albany, Jtme 21, 1879.
j

Memorandvmh filed with Assembly hill No. 466, entitled "An

Act to cmthorize and regui/i'e the Secretary of State to collect

wnd rep<yrt labor statistics." Not approved.

If the appropriation of five thousand dollars made by this

bill should be approved, the Secretary of State would of course

jonsider himself bound to attempt to do something with it. It

is, however, entirely clear that it would be out of his power to

iccomplish anything with so small a sum which would be of

;he least value to anybody. It would require more than a hun-

ired thousand dollars to obtain the labor statistics mentioned in

;he bill as fully as they are already contained in the State cen-

sus. In so large a State as this, containing five millions of
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inhabitants engaged in nearly every branch of human industry,

it would be impracticable to ascertain anything at all reliable in

regard to the "commercial, industrial, social, educational and

sanitary conditions" of all classes of the laboring community

without an immense expenditure of money and a thorough and

efficient organization in every county of the State. The appro-

priation made in this bill wquld not enable the Secretary to

ascertain the facts required from any one of the thirty-two

senatorial districts in the State. To attempt to do it would be

«imply a waste of the five thousand dollars.

L. EOBINSON.

STATE OF NEW YORK:
Executive Chamber, )

Albany, June 21, 1879.
j

Memorandum filed with Senate hill No. 122, entitled "An

act to authorize the Board of Regents of the Oni/oersity

of the State of New York to pivrchase certain a/utographic

letters of revolvMonary interest from, Charles Broom, to he

deposited in the State Lihrary and makvng an appro'pria-

tion for the sameP Not approved.

The letters referred to in this bill do not seem to have

any historical importance, and can only be considered valuable

as old family relics. There is as little reason for purchasing

them out of the public funds of the State as there is for pur-

chasing the fossils referred to in the memorandum accompany-

ing the bill for that purpose.

L. EOBINSON.
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STATE OF NEW YOKK

:

Executive Chamber, )

Albany, Jime 21, 1879.
j

MemoramdMrn filed vnth 'Assembly hill No. 416, entitled " An
Aet for the purchase of Washington's Head-quarters, in the

village of Tappan." Not approved.

This bill appropriates six thousand dollars for the purchase

of a place called Washington's head-quarters, in the village of

Tappan, Rockland county. The public has always believed,

and acted upon the belief, that the principal head-quarters of

General Washington, on the Hudson river, were at Newburgh.

It is well known that the house and premises at that place,

known as Washington's head-quarters, are kept up, and have

been for a long series of years, by liberal appropriations from

the State treasury. It cannot be considered advisable now to

open a new and rival establishment a few miles further down

the river, to become, of course, another burden upon the

treasury through all future years. If the advocates of this

measure can show to the public and the Legislature that the

existing conviction is an error, and that the actual location was

at Tappan instead of at ISTewburgh, a bill to purchase the true

head-quarters should contain provisions for the transfer of the

valuable collection of revolutionary relics now at Newburgh,

to the new establishment. As this Seems not to have been con-

templated by the Legislature, the whole matter would, per-

haps, as well await another session.

L. EOBINSOK
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STATE OF NEW TOEK :

Executive Chambee, )

Albany, Jxme 21, 1879.
)

Memora/iidmn filed with AsserrMy hill No. 744, entitled " An

Act to cmthorize the Board of Regents to pwrchase objects

of natural History ami making an a^ropriation therefor."

Not approved.

A full account of all the money which has been expended,

and most of it wasted; upon what is called the natural history

of the State, would afford little encouragement for going any

further in that direction under any circumstances. In the

present condition of financial distress the State has too many

necessary expenses to warrant the outlay of four thousand

dollars in the purchase of fossils.

L. EOBINSON.

STATE OF NEW YOEK :

Executive Chambee, )

Albany, June 21, 1879.

)

Memoramdwrn filed with Senate bill No. 232, entitled ''An Act

to provide for the revision, . amendment and consolidation of

the act entitled 'An Act to providefor the enrollment of the

miUtia, for the organization of the National Guard of the

State of New York, and for the public defense' and entitled

' the Military Code,' and of all acts amendatory thereof am,d

supplemental thereto, or relating to the organization and

government of the miUtia of the State." Not approved.

The remarks • inade in regard to the proposed commission for

revising the tax and assessment laws so far as they relate to the

policy of committing legislative duties to outside commissions,

are equally applicable to the commission intended to be

appointed by this act. At least $4,000, and probably more.
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yould be expended in the preparation of an act which the

Legislature must take up anew and act upon at its next session.

There is no occasion for any such commission or any such

sxpenditure. The laws relating to the organization and the

iiscipline of the !N"ational Guard were prepared, and have been

from time to time amended with great care. Some further

imendment and abridgments are undoubtedly desirable, but there

is no occasion whatever for making a new code. Such changes

IS are necessary can easily be provided for in a bill to be

irawn by the Adjutant-General and Judge-Advocate General,

ifter receiving such suggestions as the officers of the National

Gruard may choose to make, in a very short time, and with

much better result than could be hoped for from a commis-

sion of eight.

L. ROBmsoisr.

Reasons foe the Commutation of Sentence in the Case of

Lestee Beotheeton.

STATE OF NEW YOEK

:

Executive Chambbe, )

Albany, JuT/y 1, 1879. \

I have found much difficulty in deciding on the proper dis-

position of the application to commute the sentence of Lester

Brothertoh from death to imprisonment for life. The prisoner

andoubtedly was the murderer of his son in-law, Moon, and I

fiave always regarded his conviction for that crime as legal and

right. The only defense relied upon for his acquittal was that

of insanity. It was proven that epilepsy and insanity prevailed

to a considerable extent in his family and that he had himself

suffered from epileptic seizures. But thff circumstances of the

murder appeared to show so much of premeditation that the jury
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acts. His case was appealed to the General Term and to the

Court of Appeals and the judgment aflBrmed in both courts-

He was thereupon resentenced to be executed on the eleventh

of July, inst. Application was immediately made for a commu-

tation of this sentence to imprisonment in the State prison for

life. In 'this application over twelve hundred persons in the city

of Auburn and county of Cayuga, many of them residing in

the vicinity of the murder, unite. Among the applicants are

thirty-one supervisors of the county, the justice of the Supreme

Court who resentenced the prisoner, all the grand jurors in.

attendance at the last court of Oyer and Terminer in that

county, a large number of the jury which convicted him,

together with the Mayor of the city of Aubui-n, and very many

of its most reputable citizens, embracing lawyers, physicians'

clergymen and other prominent business men. The grounds on

which the petitioners ask the commutation are that the prisoner

is in the seventieth year of his age, enfeebled by his long

imprisonment in the county jail, and likely to live but a short

time in any event ; that whatever may have been the fact in

regard to his sanity or insanity at the time of the perpetration

of his crime, it is very certain that he is, at the best, of a

low grade of intellect, and that both his physical and mental

powers have become greatly impaired since his conviction. I

learn on indisputable authority that this impairment has already

so far progressed that he is neither sensible of the enormity of

his crime nor the terrible doom which hangs over him. All his

conversation upon these subjects is frivolous, puerile and inco-

herent. What little mind he may have had has become so much

weakened, that although perhaps not positively insane, he is not

far from absolute idiocv.

It is imquestionably true that the citizens of Cayuga county

are almost iinanimously in favor of commutation, and are strongly
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impressed with the idea that the execution of the prisoner at

such an age, and in such a condition of body and mind, would

be a reproach to the due administration of justice, rather than a

vindication of it. In this opinion, after a careful consideration

of the whole case, I am inclined to concur. I have therefore

determined to commute the sentence to imprisonment for life,

and have made an order to that effect, which will be forwarded

to the sherifE.

L. ROBINSON.

In the Mattee of the Removal by the Mayoe of the city

OF New Yoek of Police Commissionbes Joel B. Eehaedt,

Sidney P. Nichols and Wm. F. Smith.

STATE 0¥ NEW YORK: -

Executive Chambee, . )

Albany, August 4, 18T9. [

The charter of the city of New York, passed by the

Legislature in 1873 (section 25, article 3), authorizes the mayor

to remove the Police Commissioners and certain other officers

"for cause, and after opportunity to be heard, subject, however,

before such removal shall take effect to the approval of the

Governor, expressed in writing." The mayor is also required

in all cases to " communicate to the Governor in writing his

reasons for such removal."

The mayor has transmitted to me certificates of the removal

from office of the Police Commissioners Sidney P. Nichols, Joel

B. Erhardt and William F. Smith, accompanied by a record of

the proceedings 'before him, and a written statement of his rea-

Bons for such removal. The counsel for the respective com-

missioners have appeared before me, and in elaborate arguments

have presented their objections to the action of the mayor and

to mv aDDroval of it.
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The importance of this subject cannot well be overstated.

The proper organization, government and discipline of the police

force, are matters which immediately concern not only the

property, but the personal safety, the health and the lives of

the million of men, women and children residing in the city of

New York, and also of the other millions who annually visit

it. Appreciating the great vital interests involved, I have

endeavored to examine the questions presented in this matter,

with thorough impartiality, and have devoted to their con-

sideration every moment that could be spared from other and

urgent official duties.

Every well organized government, whether national, State or
,

municipal, has three distinct departments, the executive, the legis-

lative and the judicial. These in the national government are the

President, Congress, and the United States Supreme Court ; in the

State, the Governor, Legislature and the various courts ; in the

city of New York, the mayor, the common council and the city

courts. These several departments have their separate, distinct

and well defined duties to perform. Any attempt to mingle"

them together could only lead to confusion and disorder.

Neither could well exist without the other.

No one of these departments is more absolutely necessary

than the executive. "Without it any government would be like

a human body without a head. No matter how wise might

be its legislation, nor how just its judicial action, neither

could avail anything without the aid of an efficient executive.

This is especially true in regard to the government of a great

city. Its authorities are bound to meet sternly and promptly

the evils of crime, pestilence and disorder. In a thousand

channels they must arrest the flow of vice and disease, and

it is imperative that this be done with the ready vigor of

an adequate executive authority. Of this executive the strong

right arm must needs be the police.
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The Legislature has undertaken to establish . for the city of

I^ew York a safe and efficient government upon the prin-

ciples above stated. The charter of 1873, in enumerating the

powers and duties of the mayor, declares that it shall be his

duty "to keep himself informed of the doings of the several

departments ; to be vigilant and active in causing the ordi-

nances of the city and laws of the State to be executed and

enforced." For the faithful performance of these duties the

mayor is I'esponsible to the whole people. To enable him to

perform them promptly and efficiently, he is authorized to

remove the heads of departments for cause at any time, as

hereinbefore stated.

In keeping himself informed as required by law of the

doings of the several departments, he found that there were

personal dissensions in -the Board of Police. Commissioners,

and that it had allowed the government and discipline of the

police force to become lax and incapable, to deteriorate in effi-

,ciency, and to become demoralized, and its various duties to be

neglected. On the fourteenth day of March last, the mayor

addressed a letter to each of the commissioners herein named,

containing the charges against Mm as they appear in the papers

in this case, and informing them that he would give them an

opportunity to be heard in relation thereto on the nineteenth

of March, at his office in the city hall. At the time and place last

mentioned, the three commissioners appeared, attended by five

lawyers.

The mayor then offered to each of the said commissioners,

respectively, an opportunity to be heard in regard to the mat-

ters stated in his letter, but denied their right to appear by

counsel, and insisted that each one should answer for himself.

Each of the commissioners demanded from the mayor specifica-

tions in writing of the particular facts upon which the charges
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were based. Each claimed the right to be heard by counsel,

and refused to be heard in any other way. General denials, in

writing, of the charges, were handed in, but when' the mayor

called attention to specific facts within his own knowledge, and

demanded answers from each of the commissioners, they refused

to make any answer whatever, except by their counsel. Through

a prolonged sitting, the efforts of the mayor were unceasing in

bringing the attention of each commissioner in turn to par-

ticular facts and instances bearing upon the charges, and

endeavoring to obtain from them a statement of what they had

to say with reference to them, but in every instance he was

met by a positive riefusal to say anything except through coun-

sel. He then gave notice that each of them might, at any

time during the next day, hand in any written statement which

he wished to make. No such statement was handed in by

either of the commissioners. After waiting several days, giving

ample time for the subsidence of any asperity of feeling or

excitement which might have arisen at the hearing, the mayor

addressed to each of the said commissioners a notice in writins.

of which the following is a copy:

New York, AprU 3, 1879.

Oommissicmers of Police, City of New York

:

Sir.— Herewith I send you a printed copy of the stenogra-

pher's minutes Of the proceedings had by and before me on the

nineteenth day of March last, pursuant to my notification to

you of the fourteenth of that month. I have carefully consid-

ered the statement made by you. Before final action thereon

I am willing, lest there may have been misapprehension on

your part, to afford you a further opportunity for answer,

explanation or excuse. I therefore notify you that I will give

you a further opportunity to be heard before me at the mayor's
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office, at 11 o'clock in the forenoon of Saturday, the fifth

instant. I will, also, then receive from you any statement,
. ... •

explanation or argument m writmg.

In the absence of further answer or explanation by you, and

upon the statements of cause heretofore made by me to you,

if the record shall remain unchanged, I shall transmit the same,

together with a certificate of your removal from the ofiice of

police commissioner, to the Governor for his approval.

EDWARD COOPER,

Mayor.

A second opportunity to be heard, if they had anything to

say in regard to the- charges, was thus given to the commis-

sioners. Each returned an answer declining to accept the offer

of a further hearing. ' The mayor then removed each of them,

and forwarded to me the certificates of the removal.

The cases now come to my official notice, not as- matter of

original action on my part, but under that provision of the

statiTte imposing on the Governor the duty of giving or refus-

ing to the mayor's action the approval upon which it talces

effect. The statute gives to the Governor no part or lot in

the proceedings precedent to the removal. Those, as well as

the removal itself, are strictly under the control of the mayor.

These officers, therefore, stand before me already removed.

The sole question for my consideration is whether, upon the

whole case, as returned, I am to permit the removals to take

effect.

All the commissioners warmly insisted, before the mayor,

upon the right to be heard by counsel. The mayor claimed

that, in such a proceeding, under the charter, 'his powers were

altogether executive, and not judicial, and that it was entirely

within his discretion to allow counsel to appear, or not. The
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matter ; that he acted in a judicial capacity, and was bound by

law to allow the parties to appear and answer by counsel, and

that they might refuse to answer in any other way.

The question as to the absolute right of the commissioners

to be heard through counsel, and to refuse other hearing, has

been again raised before me, and is the principal objectipn

taken to the regularity of the mayor's proceeding. As matter

of courtesy, each of the commissioners asked an opportunity

to be heard before me, and each has thus been separately heard

at length, through able counsel, in objection to my approval

of the mayor's action. It is not, and cannot be disputed, of

courge, that the opportunity to be heard contemplated by the

charter is to be before the mayor and is precedent to the

removal. If error has been committed there, I am not author-

ized to correct it here now. In the final decision of all the

questions raised, I am to carry out, as perfectly as possible, the

intention of the Legislature, as embodied in the charter of

1873. Ifumerous rulings of the courts -in England and in

other States have been cited, and are claimed to show what

the construction of the act in question should be. But none

of the judicial decisions referred to have force or effect, .where,

as in this case, the language of the charter is not ambiguous

or uncertain, but clearly expresses the legislative will. By
the act of 1873, the Legislature intended to establish for the

city of New York a local government, with a powerful

and efficient executive head, recognizing the fact that without

this the charter would be worthless. I am of the opinion

that, under the authority conferred, and the duties devolved

upon the mayor, as above stated, the power of summary removal

for cause was intended to be given. If the mayor, in main-

taining the vigilance over the heads of departments required of

him, should detect a police commissioner in the perpetration
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of a crime, it would be his duty forthwith to demand of him

why he should not be removed thprefor, and if he refused

to say anything explaining or justifying his act, it would be

the mayor's duty to remove him at once, and forward a

certificate of his actiop, and a statement of his reasons for

it, to the Governor. Yet, it is soberly claimed before me,

by these commissioners, that the mayor would, in such a

case, be bound to make written charges and speciiications,

serve a copy upon the criminal offender, give him time to

employ as many counsel as he chose, and then to appear

and refuse explanation or excuse for his conduct, leaving it

to counsel to say, or not to say, whatever they please in

his behalf. It follows, according . to this theory, that if the

mayor had alone witnessed the crime, no matter how heinous,

he would be compelled to allow the guilty commissioner to

continue to exercise the vast powers of his office for want

of a witness to testify, at a strictly formal "trial, before the

mayor, whose judicial position would disqualify his own testi-

mony. The executive would thus be transformed into a judicial

officer. Regular issues t6 be tried before him would be

necessary. Indefinite postponements .and delay would result.

In a majority of cases the guilty party would hold office

until ousted by conviction under indictment, since there is no

power of suspension vested in the mayor, and the cumbersome

formalities of a criminal court would be less tardy than such a

hearing before ap. executive officer. This would be a proceeding

to destroy and not to exercise the executive power of the

government. The mayor himself may be removed for cause

by the Governor, who may suspend him for thirty days

during the investigation of any charges against him. But no

such power is given to the mayor over the police commis-

sioners or heads of departments, and it was evidently with-
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held because the Legislature intended to give him the very

proper power of summary, removal.

After a careful revievr of the statutes and the decisions cited,

as well as many others bearing on- the question, I am forced to

the conclusion that whether the mayor- will allow counsel in

such cases as the present is entirely matter of discretion and not

of right. He does not hold a. court ; is not in any sense a judi-

cial officer. His acts are executive and ministerial. The object

of this proceeding is not to obtain judgment against the officer

sought to be removed, but simply to insure the execution of

the laws. For this reason the constitutional provision which

insures to parties in every trial and every court the right to

appear and defend by counsel, has no application to this pro-

ceeding. The clause of the Constitution upon which the right

to coimsel is sought to be founded, is the one which treats of

legal trials in courts of justice. It has not and cannot have the

remotest bearing upon the action of an executive officer in oust-

ing an official whose incapacity may, perhaps, be the only and

sufficient cause of his removal. Much of the very elaborate

citation and discussion of authority on the part of the learned

counsel does not bear upon the case in hand, because it refers

only to the right of counsel in purely judicial proceedings,

which such inquiries as the present cannot be.

But the entire argument on the right to appear by counsel,

protracted and elaborate as it has been, is now out of place-

The law assured to the commissioners an " opportunity to be

heard." In my judgment they had that opportunity at the

first hearing before the mayor. But granting, for the sake of

argument, that they were right in the position which they then

assumed, of refusing to answer except by counsel, they are yet

finally foreclosed from complaint by their refusal to accept the

second opportunity^ given them by the mayor. They had no
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right to presume that he would not afford them at the second

opportunity every legal right, and in refusing to appear before

him, they have cut themselves off entirely from the right to

except to their chance of hearing.

They have, in fact, had a double opportunity and have no

right now to claim any immunity on account of their failure

to improve it. This question as- to the right of counsel is the

only important one raised as to the . regularity of the mayor's

proceedings. The next and vital subject of review is the suffi-

ciency and the proof of the cause assigned for the removals.

The mayor's statement of cause, contained in his letter to the

commissioners above referred to, is as follows:

Sib.—Under the board of police, of which you are a mem-

ber, the government and discipline of the police force have

become lax and incapable. The police force has deteriorated in

efficiency and it has become demoralized.

The board of police, of which you are a member, has not

caused the streets to be thoroughly cleaned from time to time,

and kept thoroughly cleaned, and has not removed from the

city daily, and as often as necessary, all ashes, dirt, rubbish and

garbage.

You have been negligent in the discharge of the public duties

which you were bound to fulfill.

You have allowed personal dissensions to preclude the proper

exercise of the official trust which you assumed.

Your conduct has been unbecoming your office.

These causes warrant your removal from office.

I will give you an opportunity to be heard thereon at 12

o'clock, noon, on Wednesday, March 19, 1879, at the mayor's

office.

EDWAKD COOPEK,

,
Mayor.
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Of the sufficiency of the facts stated to warrant a removal

there is no question. Their validity as cause is self-evident

and is not called in question even by the counsel for the

removed officials. Any one of the charges is sufficient, if

true, to support removal. The truth of the first charge is

admitted verbally and in writing by Commissioner Erhardt,

who was chairman of the committee having charge of the

discipline of the police force. As to the second charge, the

mayor states it to be true of liis own knowledge, and it is

nowhere properly denied. These two accusations are the

most weighty ones brought by the mayor, and seem to me

so far proved that I am not justified in either disapproving

the mayor's removal, or in sending the matter to a commis-

sioner to take further evidence. The record of the proceed-

ings leaves the truth of these charges in no doubt, and I do

not, therefore, feel authorized to comply with the request of

counsel for another investigation.

So far I have considered matters which affect in common

the cases of all three commissioners. The learped counsel

for each one of the accused officials have urged upon my
attention some points in which the case of each officer is

claimed to differ from those of the others. Each one has

asserted that whatever truth there was in the charges he was

himself not in fault and could not be held personally respon-

sible for it. I have felt bound to give careful investigation

to this claim and have taken up and considered the case of

each commissioner separately in the order of their presentation

to me.

I think there are some marked distinctions between the

cases, and the claim of counsel that these relieve their respec-

tive clients of personal responsibility, will be briefly con-

sidered.
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The ease of Commissioner Mchols was first discussed, both

before the mayor and the Governor. It was asserted in his

behalf that he was not responsible for the mattery stated in

the charges; that he had performed his duty as head of the

street cleaning department^ as well as he could with the

means placed at his disposal, and better than his predecessors,

and- to the points submitted by his counsel before me, he

annexes many affidavits claimed to show that he is right in

this particular. The answer to all this is that if he desired

to show these facts the place to do it, was before the mayor.

The law does not intend that the hearing, or a new trial,

shall take place before the Governor. Certainly the attempts

to , annex ex pa/rte affidavits on this subject to the legal

authorities submitted was entirely foreign to any proper pre-

sentation of his case before me. Tf anything appeared in the

record to show that it was necessary or proper for the Gov-

ernor to go outside the record for proof, the law provides a

method by the" appointment of a commissioner. The only

distinction which I am able to make as to Commissioner

Nichol's case is, that he is more directly responsible than the

other commissioners, for the filthy condition of the streets.

He was entrusted by the police board with the supervision

of the street cleaning department, and was in duty bound to

make it efficient at all hazards. "Whatever excuses of igno-

rance on that head could be made for his associates, he was

certainly responsible with knowledge in that particular. Beyond

this I am of the opinion that he is responsible as a member

of the board of police for the' omission and neglect which

constitute the other charges. Eegarding the -mayor's record

on both points sufficient to justify his action in removing

Commissioner Nichols, I had no other course than to approve it.

The single point of distinction in the case of Commissioner
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Erhardt and the main subject of his counsel's argument before

me, is that, as his term of office has already expired, he cannot

be removed for cause. It is not necessary to go into any dis-

cussion of authorities upon this point. To sustain it is simply

to take away all control over the many officers who hold their

offices until the appointment of successors. In my judgment,

the responsibilities of such officers are nothing more and nothing

less than those which attach to an officer whose term has not

yet expired. In August, 18Y7, the Senate of the State removed

the Superintendent of the Bank Department for cause, although

he was holding office under exactly similar circumstances. I do

not, however, discuss the question of Commissioner Erhardt's

responsibility for the matter of the charges since he has already

given place to a properly appointed successor.

In the case of Commissioner Smith, two points are urged by

counsel not claimed for either of the other commissioners. In

the first place it is soberly averred that the mayor has no power

to remove him and the Governor no power to approve the

removal, because he is charged with neglect of duty, and neglect

of duty is a misdemeanor and the Constitution provides that no

person shall be held to answer on such a charge except on pre-

sentment or indictment of a grand jury. I do not propose to

discuss this question at length. It is simply a claim that there

is no government whatever in the city and certainly no control

whatever over administrative officials. The State has not yet

fallen to either position. The other point claimed in behalf of

Commissioner Smith is, that as other commissioners were in

charge of the respective departments of discipline and street clean-

ing, he could not be held responsible for the failure of those

departments to do their duty. The effect of this claim is, if it

be allowed, to change the responsibility of Commissioner Smith

from a sin of commission to a sin of omission. I cannot admit
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the doctrine that an intelligent and experienced officer holding

the high position of president of the police board in the greatest

city on the continent is to be excused from all responsibility,

while the associates whom his vote has placed upon committees

and who are subject to the control of the board of which he is

a member and the president have allowed the streets of their

city to grow rotten, and the discipline of their police to fade

away. As theirs was a high position and a great power so were

they held to a stern accountability for the manner in which

their duties were discharged. The record before me which has

not' been and I believe cannot be successfully impugned,- which

by the admission of the man best competent to know, is strictly

true, shows that each of these commissioners has failed in the

high trust reposed in him by the government of the city and

the million of people over whose life, health and safety the law

commanded them to watch. I am, therefore, constrained by a

sense of official duty to approve the action of the mayor in

removing them from office.

L. KOBINSON.

STATE OF NEW YORK

:

Executive Ghambeb, )

t i, 1879.}ALBAjiTY, August

Whereas, The mayor of the city of 'New York has removed

William F. Smith from office as police commissioner of the

city of New York for cause, after opportunity to him to be

heard ; and

Whereas, The said mayor has communicated to me in writ-

ing the reasons for such removal;

Now, therefore, I do hereby approve of said removal.

L. EOBINSON.
By the Governor:

D. 0. KoBBsrsoN,
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Letter to Hon. Hoeatio Seymotje Regaeding the Paedon of

FOEGEES.

STATE OF NEW YOEK

:

Executive Chambee, )

Albany, Axigust 9, 1879. [

Hon. Horatio Seymmi/r

:

My Dbae Sie.—Your favor of sixteenth of June last, enclos-

ing a petition for the pardon of William H. Newman, was duly

received, I have also received your recent letter referring to

the same case. Ton show a just appreciation of the delicacy

and difficulty attending the exercise of the pardoning power in

not asking me to exercise it unless consistent with my sense of

duty. Your own long experience and ripe judgment, as well as

the deep interest which you have always manifested in prison

management and in the proper adjustment and administration

of our penal laws, induce me to present to you a few facts and

considerations bearing not only upon the case of Newman, but

upon a large class of convicts now in ' our State prisons and

penitentiaries under circumstances almost precisely similar to

those which surround his case.

Forgery seems to have become the usual and the fashionable

crime of intelligent and educated men of previous good repu-

tation. Indeed it is a crime which cannot well be committed

except by persons of considerable education. It is moreover

always committed with deliberate intent. It is not the result

of accident or a sudden impulse of passion. A man who sits

down to imitate with his pen the signature of another for the

purpose of defrauding some party from whom he expects to

obtain money upon the forged signature, does se with skill and

with .cool calculation. It is, therefore, difficult to find any of

the excuses or extenuating circumstances which are frequently

urged in other cases.
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Experience also shows that where it has been once commit-

ted, especially if successful, it is almost invariably repeated. In

the case of !N^ewman, the district attorney informs me that there

were three indictments against him for separate forgeries. Upon

one of them he plead guilty and was sentenced to prison for

five years. The pardon clerk has examined the files and finds

that there are fifteen applications for pardons in just such cases,

three or four of them, however, taking the form of false pre-

tenses. The number is constantly increasing. In almost every

one of them there was a series of forgeries. In nearly all of

them the sentence of the coui't has been for five years, which,

with the wise provision of our laws, allowing credits for good

behavior, will make an actual service in prison of only three

years and seven months, which seems to be no more than is

reasonable. In the case of Newman, there are the innocent

wife and one child. In nearly every other case, there are the

innocent wife and several children. I know from frequent con-

versations with you upon this subject that your sympathies run

with mine in behalf of these innocent wives and children who

suffer the punishment more severely than the guilty. This,

however, is' a misfortune and aji evil for which the wisdom of

man has never been able to find an adequate remedy. It must

be endured if crime is to be punished at all. In one of the

cases before me, which has excited much attention, the sym-

pathies of the public in behalf of the suffering family and

friends of the convict, have resulted in laying before me a peti-,

tion for pardon, signed by persons representing more of eminent

business ability, moral worth and high social and religious posi-

tion, than ever appeared on any application brought into the

executive chamber, to ray knowledge, on any similar occasion.

The question now arises, " What ought the Governor to do
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given in a letter which I have received from the convict in

the case last above referred to, in which, with a just view

of his own situation and of what is due to the violated laws,

he writes from his prison, as follows

:

" Having heard that a petition in my behalf has, without my
solicitation, been presented to your Excellency, bearing the signa-

tures and supported by the personal letters of gentlemen of the

highest position in the city of 'New York, I venture to ask your

Excellency permission to say that while I am profoundly grateful to

the friends who have thus solemnly testified in my favor, and am
naturally most anxious for the welfare of my wife and children, it

is nevertheless my conviction that personal, domestic and social

interests ought to be sacrified to the higher interests of the State,

and that I have no right to ask or hope for a pardon at your Excel-

lency's hands, if it be inconsistent with the loftiest considerations

of public policy."

If I interfere in one of these cases, must I not do it in

all of them? I can find no essential difference which distin-

guishes one case from another. All the convicts moved in

respectable society, all were more or less well educated, some

of them very highly educated ; all have families and friends

who are suffering on their account, and all profess to be

thoroughly penitent for what they have done. Can' I properly

extend executive clemency to one and withhold it from the

others occupying the same position ?

Again, if I should pardon any, or all, of these fifteen forgers,

would it not inevitably bring reproach upon the administration

.of justice ? Would it not be said, and truly said, that the

State enforces two different rules of justice, one a mild one in

behalf of respectable and well educated criminals, who fully

realized the nature of their crimes when they committed them,

and another and far more severe one against the poor, the

friendless and the ignorant, many of whom committed the

crimes for which they are suffering, because they knew no
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better ? , Can this be consistently done by a government founded

upon the principle of " equal and exact justice to all men ?

"

It seems to me the facts which I have stated furnish a con-

clusive answer to this question. I should, nevertheless, be very

glad to receive from you any suggestions which you may be pleased

to make upon the subject, and to give them most respectful

and careful consideration. I trust you will excuse me for

writing in relation to the whole class of convicts to which I

have referred, when your letters related to only one. My object

in doing this was two-fold, first, because I knew that no man

in the State would more fully appreciate the statements and

remarks which I have made than yourself ; second, it enables

me, .by the publication of this letter, to furnish at once an

answer to all the other applications of this particular class.

I am, my dear sir, with great respect.

Very sincerely yours.

L. EOBINSON.

In the Matter ot the Charges Preferred against Archi-

bald C. Powell, Superintendent of the Onondaga Salt

Sprengs.

STATE OF NEW YORK

:

Executive Chamber, )

Albany, Sept. 3, 1879. [

Charges of official misconduct and malfeasance in office against

Archibald C. Powell, Superintendent of • the Onondaga Salt

Springs, having been formally presented to me, and a copy of

said charges and an opportunity of being heard in his defense

having been given to the said Archibald _C. Powell, and after

hearing him in person and by counsel thereon, it appearing that

+li<a aairl f»>iaT-crnH aye snhat.anf.ia.llv t.rilfi. it is ordered that the



160 Public Papers of Govbbnoe Eobinson.

said Archibald C. Powell be and he hereby is removed from.

the said office of Superintendent of the Onondaga Salt Springs.

[l. s.] L. EOBmSOIf.

By the Governor

:

D. C. Robinson,

Private Secretary.

STATE OF NEW YORK

:

Executive Chamber, )

' Albany^ Sept. 3, 18Y9. \

In the matter of tlie charges against Archibald C. Powell,

Superintendent of the Onondaga Salt Springs.

In 1874 the respondent was appointed Superintendent of the

Onondaga Salt Springs, and has held that office from the first

day of May, in that year, until the present time. It is said that

charges of illegal management were presented to the Governor,

against him, in 1875 ; but I find no such charges in the execu-

tive chamber, and no record of, any action thereon. In 1877

charges were presented to me, making similar averments. They

were very imperfect, both in form and substance, and, as no one

appeared to prosecute them, they were regarded as abandoned

and were dismissed. I refer to them because it is now claimed by

the counsel for the respondent that no notice should be taken

on this hearing of any transaction prior to those charges. There

is, however, no record and no proof of any investigation, or inquiry

ijito the merits of those charges. They cannot, therefore, be

regarded as a bar to the present investigation, or any part of it.

On the twenty-second day of November, 1878, a formal charge

of malfeasance in office, with nine specifications duly verified,

was presented to me. The respondent was required to answer

the same, and did present his answer on the eighth day of

December, 1878. The matter was referred to a commissioner

to take proof of the allegations made in the charge and speci-

fications. A supplemental charge and specifications were also
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presented and a supplemental answer made, and referred to the

same commissioner. Many witnesses were sworn, and a large

volume of testimony taken. The evidence and the briefs of

counsel on both sides were finally submitted to me on the

twenty-first day of August last. After a full and careful exam-

ination, I find substantially but three allegations in the specifi-

cations which are worthy of serious consideration. The first

allegation, and the one upon which the decision in this case

mainly depends, is: "In that from time to time, during his

official term as such Superintendent as aforesaid, he has fur-

nished a large amount
,
of labor and material to the State, to be

used on and about the Onondaga salt reservation, in the pro-

ceeds of which he was 'personally interested as a member of the

firm of A. C. Powell, Son & Co., of which firta said Powell

then was and still is the senior member, contrary to statute in

such case made and provided." And further, that he has audited

and paid to the said firm or firms the bills for such labor and

materials. The law which the Superintendent is alleged to have

violated, as stated in the above allegation, is contained in section

18, chapter 346, of the Laws of 1859^ and -is incorporated in the

third volume of the Revised Statutes, Edraond's edition, p^rge

215. It is as follows :
" Neither of the officers connected with

the salt springs shall be in any way concerned in the manufac-

turing or selling of salt, or have any interest whatever, directly

or indirectly, in any salt manufactory, or erection for the manu-

facture of salt, or in the profits of any sucfi manufactpry, or in

any labor or materials, or contracts for doing any work, on the

salt reservations, or which may be done under the provisions

of this act." The question now to be considered is this :
" Since

the appointment of Mr. A. 0. Powell, as Superintendent of the

Onondaga Salt Springs, has he had any ' interest, directly or

11
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indirectly, in any labor or materials, or contracts for doing

any work on the salt reservations ? '

"

It appears, from the testimony, and the fact is conceded by

the respondent, that, at the time of his appointment, he was,

and for a long time previous had been, engaged in the busi-

ness of foundryman and machinist, under the established and

well known firm name of A. C. Powell & Co., and that, from

the date of his appointment up to the present time, through

all the changes which have been made in the persons com-

posing the firm, his name has remained connected with it, and

at the head of it, the business has been carried on at the

same place as before, in the same manner, with the same

materials, machinery and equipments ; that work for the State

has been done, and materials furnished, in the same manner

as before, and that he, as superintendent, has audited and

paid to the said fii;ms, the bills therefor. It also appears

that. Mr. Powell was a man of high character, capacity and

business habits, and that his books and accounts were kept

in good order prior to his appointment. From that time to

the present, an extraordinary and inexplicable confusion is

found to exist in these respects. Several changes were made

in the firm, with the apparent object of getting over the

provisions of the statute above cited, by conveying to other

parties in the firm all his interest in the work and materials

supplied to the salt works on account of the State. But I

have endeavored in vain to find any way in which an account

can now be stated from the books of the concern, which will

show the rights of the respective members of the firm in the

work and materials furnished for the State, separate from the

general business of the firm, at the head of which his nanie

has steadily remained. In the latest arrangement he claims to

have conveyed all his interest in State work to his only son,
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L. F. Powell. This son resides with his father. He had no

capital to put into the concern. He paid nothing for the

interest, bnt gave a note of $Y,500 to his father fo» it. He

does not appear to have, or even to have had, any means

of paying that note, except from the profits which he might

make out of the State work. "Without repeating here all the

long and. tedious details disclosed in the evidence bearing upon

this point, I find myself unable, after several careful readings,

to reach any other conclusion than that there has been a

labored effort to evade the spirit and meaning of the statute,

whilst claiming a compliance with the letter of it.

Whether this be so or not, there is another important fact

which is distinctly admitted and avowed on the part of the
»

respondent. He asserts that when he transferred his interest

in the State work to his son and his partner, he permitted

them to use his name at the head of the firm for the pur-

pose of giving them the advantage of the established credit,

character and reputation which his name had given, and would

continue to give, to the firm, and in that manner and in

his name the business has gone on and is now going on.

He thereby became, and is, personally responsible to all the

creditors of the firm for all its debts. It seems to me

impossible to say, in view of these facts, that Mr. A. C.

Powell has no interest, directly or indirectly, in the profits

which that firm may make out of any department of its busi-

ness for the payment of its debts and obligations. I cannot

come to qny other conclusion than that, from the date of

his appointment up to the present time, he has been con-

stantly acting in clear violation of the statute above quoted,

and that for this cause his removal from office is imperatively

required by the Constitution and the law.

The allegation that the Superintendent appointed an inspector

who was interested in the manufacture of salt appears to be
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sustained by the proof. The respondent claims to have acted

in that respect upon the advice of a distinguished jurist, whose

opinion was that the inspector had no interest, and that, there-

fore, his appointment would be legal. It appears, however,

that all the facts were not stated, and that the inspector had

some such interest. It was not large, but was sufficient to

exclude him from appointment, although no complaint is made

of any want of fidelity on the part of the inspector in the

discharge of his duties.

The charge in relation to unfairness and partiality in the

distribution of brine, rests upon the fact that brine of a

superior quality was pumped from private wells into private works,

at the expense of the State, without goiqg into the general

reservoir, from which all manufacturers were supplied. It is

claimed on the part of the respondent that there is no law

prohibiting such action in favor of private owners. I do

not find' that there is any such law. If there is not, there

ought to be, and the law should be amended in that par-

ticular. This, however, is a subject for the Legislature, and

not for the Executive.

I do not find that any of the other specifications are

sufficiently supported by the proof.

The respondent has shown himself very sensitive to the

impression that these charges were an attack upon his per-

sonal character. It is proper for me to say that assuming his

violation of the law to have resulted, as he claims, not from

improper intent, but from a misapprehension of tts require-

ments, there is then nothing in the proofs which in any

manner impairs his general good character. His removal is

made not as a punishment for any criminal offense or intent,

but simply to secure an administration of the duties of the

office in strict accord with the provisions of the statute regulating

the management of the salt works. Under the construction
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which he has steadily persisted in putting upon the law,

such an administration can never be secured while he holds

the office.

L. EOBUSTSOlSr.

Peoolamation, Appointing A Day of Thanksgiving.

PEOCLAMATION".

By Lucius Eobinson, Goyeenoe.

The gathered harvests, the ripened fruits and falling leaves,

announce the presence of the season in which it is the custom

of the people of this State to give public expression of their

gratitude to the Heavenly Father for all the benefits received

at His hands. Seldom has a year gone by more richly

laden with his blessings than that which is now closing. The

seasons have been exceptionally propitious. The earth has

yielded large returns to the labor of its cultivators ; health,

peace and good order have prevailed throughout the State, and

a marked revival of prosperity in the various branches of

industry and commerce is apparent.

In accordance with long established usage, I hereby designate

and appoint Thursday, the twenty-seventh day of November

instant, to be observed as a day of Thanksgiving. On that day

let all secular employments be laid aside ; let the poor be

remembered with liberality; let the people a,ssemble in their

places of public worship, and engage in appropriate religious

services ; let pr'ayers and songs of thanksgiving arise to Him

whose goodness and mercy are always over us.. "Let every^

thing that hath breath praise the Lord."

Done at the Capitol, in the city of Albany, this sixth day

[l. S.J of November, in the year of our Lord one thousand

eight hundred and seventy-nine.

L. EOBINSON.
By the Governor

:

David C. Eobinson, Private Secretary.
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Letter to Henry E. Knox and J. Adbianoe Bush, in Rela-

tion TO Hearing Arguments in the Matter of the Charges

Against the Sheriff of the City and County of New

York.

STATE OF NEW YORK:
Executive Chamber, )

3, 1879. (Albany, November 20,

Messrs. Henry E. Knox and J. Adriance Bush, of counsel for

Bar Aiisociation Committee:

Gentlemen.— I have received yotir request to appoint a time

for hearing arguments in the matter of the charges against the

Sheriff of the city and county of New York. It appears to me

unwise and useless now to make such an appointment. On the

24th day of April, 1879, the charges against the Sheriff were

presented to me at the Executive Chamber. On the same day

I issued an order requiring the respondent to show cause why

he should not he removed. On the fourteenth day of May, the

counsel for the Sheriff filed his answer to the charges. On the

twenty-eighth day of May, in accordance with the consent of

the counsel for the complainants and the counsel for the

respondent, an order was made appointing Mr. George Ticknor

Curtis a commissioner to take proof of the matters alleged in

the charges, and to report the facts found by him, together with

all the testimony and proofs produced before him. On the

twenty-iirst day of July, certain additional and supplementary

charges were filed, and referred to the same commissioner. On
the twenty-third day of October last, the commissioner presented

to me his report, and also the testimony of the witnesses exam-

ined, and of the exhibits produced before him. I have taken

the earliest day which I could command t6 read carefully the

commissioner's report. It appears that he -not only reports the

facts found by him, as required by the order, but he also vol-



Public Papkes of Governor Robinson. 167

unteers an opinion that they do not support the charges. I

infer, therefore, that you desire, in arguing the case, to contro-

vert both his landing uf the facts and the legal effedft which, in

his opinion, should be given to them. These circumstances

would render it impossible for me to make a just and satisfac-

tory disposition of the case, without a careful reading and con-

sideration of all the testimony taken, covering 950 printed pages,

together with a large mass of documentary evidence, in the

shape of exhibits. My own term of office, and also that of the

Sheriff, will expire on the thirty-Hrst of December, but little

more than thirty working days from this date. It is' not likely

that I should find it possible to tix a time and hear the argu-

ments of counsel, and examine and consider all the proofs in

the case, before the expiration of that time. If I could do it,

and should arrive at the conclusion that the Sheriff ought to be

removed, there could not remain more than a week or ten days

for any one appointed in his place to serve. Of course, no one

would accept the position for that brief period. As I have

repeatedly held and declared, in cases of removal, the object of

the law conferring that power upon the Governor is not to

enable him to punish the incumbent for past offenses, but only

to secure pure and efficient administration, by the appointment

of a faithful and capable officer in place of the one removed.

If punishment is necessary or is desired, courts of justice are

open, and should be sought for that purpose. The Governor

has no such power. It is evident, therefore, that it would be a

useless proceeding and an unjustifiable waste of time, absolutely

demanded by other duties, to attempt now to take up, investi-

gate and decide this ease.

Yours respectfully.

L. ROBmsoisr.
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Letter to Goveknok J. D. Bedlb, bF New Jersey, Giving

Eeasons foe Kefusing to Suerendee Henry W. Baldwin

TO THE AUTHOEITIES OF THAT StATE.

STATE OF NEtV YOEK:
EXECOTIVE ChAMBEE, )

Albany, N. Y., October 13th, 1877
)

His Excellency J. D. Bedle, Governor of New Jersey

:

Deae Sie.— Your letter of the twenty-second of August, in

reply to mine of the twenty-sixth of May, in relation to the

surrender of Heary "W. Baldwin, was duly received, and would

have had earlier attention, but for my inability to read or write

for several months past, and I am obliged now to confine

myself to a very brief reply to the one only matei'ial point

upon which we differ in opinion.

That point is, whether a citizen of one State, committing

an act in his own State which is a violation of the laws of

another State, can be claimed by the latter State as a fugi-

tive from justice. You state your position as follows :
" There

are two general classes of fugitives) one where a person offends

against the laws of a State, iu which he resides, and then

departs from it, the other where a non-resident violates the

laws of a State, and then keeps away from its jurisdiction. In

this latter class he may be a fugitive from the justice of the

State whose laws he has violated, although an actual resident of

the State from which his rendition is sought. This is too well

settled for argument."

The proofs presented to me with the requisition, in the case

of Baldwin, show, and your letter admits, that he is a perma-

nent resident in the city and State of New York. The indict-

ment charges that the crime of which he is accused was com-
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mitted'on the 26th day of January, 1877. The proofs show

that if any crime was committed, it was committed in the State

of New York, and that he was not in the State of New Jersey

and did not commit any crime in that State. My position is,

that under these circumstances, Mr. Baldwin is not a fugitive

from justice, and cannot be treated as such. In other words,

he has not fled from New Jersey after the commission of a

crime in that State. In stating ray views upon this point in

my former letter, I referred your Excellency to an opinion of

the late Governor Marcy, whose great reputation as a jurist and

statesman was, of course, well known to you. I regret to learn

from your letter that you have not been able to have access to

his opinion, as it is a very able and conclusive discussion of the

very point involved in this case, and it is the only authority,

within my knowledge, which goes directly and conclusively to

the question involved between us. I hope you will find an

early opportunity of reading it. It will be found in the Senate

journal of this State for 1836, page 39. It was a reply to a

requisition from the Governor of Alabama, for the rendition of

one Williams, who, in the city of New York, had committed

an offense against the State .of Alabama, which was a felony

under the laws of that State. It states the law and the reason

of my position in so much better and clearer language than I

could do it myself, that I copy from it the following passages

:

" I perceive you are aware of the difficulties which would

result from the exercise of this power, if carried, by construc-

tion, to the extent you propose to give it. You have fairly

stated tlie embarrassments under which the prosecuting power

would labor in its proceedings against persons brought from

other and distant States within its proper jurisdiction, and there

tried for acts done in those States. There are other difficulties

and dangers incident to the exercise of this power, not brought
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into view by you, which deserve serious consideration. What

occurs daily in the ordinary course of criminal proceedings, may

take place in regard to persons transported to a distant jurisdiction

for trial. It may happen that an innocent man will be accused,

and, if demanded, he must be delivered up, should your exposition

of the Constitution be sanctioned. Under these circumstances,

his - condition would be perilous, indeed. Dragged from his

home ; far removed from friends ; borne down by the weight of

imputed guilt, and unable probably, to obtain the evidence by

which he might vindicate his innocence; if appearances were

against him, he could scarcely hope to escape unmerited, con-

demnation. The assumption of a similar power, and the appli-

cation of it to the American colonists by their acknowledged

sovereign, to whom they owed full and perfect allegiance, was

regarded by them as an act of revolting tyranny, and assigned,

in the Declaration of Independence, as one of the prominent

causes that had dissolved the bands by which they were united

to the British king and nation. This consideration renders it,

to my mind, very improbable that the framers of the Constitu-

tion (almost all of whom were Kevolutionary patriots) intended

to confer on each State the right to cause the citizens of all

others to' be transported out of their own State, to be tried for

acts done at home; and I cannot resort to a loose construction

for the purpose of extracting such a power from the sacred

instrument which emanated from their wisdom and experience.

" It is a subject of serious regret to me that I am obliged to

differ from your Excellency as to the rule of construction; but

if it were otherwise, I think the result of the application you

have made to me would be the same. I am apprehensive, and

I say it with all due respect, that any reasonable rule of liberal

construction would not extend this provision relative to fugitives

so as to bring the case of Williams within its operation. If we
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could, by the force of liberal construction, and without unwar-

ranted license, give to the word 'flee^ in this clause, the same

meaning as the ordinary import of the word ' made^ as yon

propose, it would not, in my opinion, remove the difficulty that

attends the present application. The meaning of the word

^ evade^ as its etymology indicates, is to go from; and if it

be assumed that 'jlee ' is of equivalent import to the word

^ evade^ and this word, or some of the expressions commonly

used in defining it, should be substituted for the terms 'flee'

and 'fled,' in this clause of the Constitution, such an altera-

tion of its language would not so far extend its operation as to

impose on the Executive of any State the obligation to deliver

up an offender in a case similar to the one yon have presented

to me. To satisfy the word ' evade,^ if it were substituted for

'flee,^ the off'ender must have done some act with a view to

elude or escape from justice, and must have gone from the

offended State before he could be brought within the operation

of the clause in question. It does not appear, in this case, that

Williams has (and, therefore, the legal presumption is that he

has not) done any act whatever to evade, or in any manner to

escape from justice, and it is conceded that he has not escaped

or gone from the State of Alabama. The substitution, then, of

the word ^ evade'' for ^flee,' by a rule of liberal construction,

does nothing to advance the purposes of this application, unless

a rule of still more liberal construction is applied to the substi-

tuted word ^ evade,'' which would give it an import equivalent

to the phrase neglect or refuse to surrender voluntarily, and

that part of the clause which speaks of the ' State from which

he fled,' is regarded as entirely nugatory in this case. Such

a license in construing the Constitution would efilBctually

destroy all the restraints and limitations it imposes, and make it

the source of all power that might be desired to invade the
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rights and sovereignty of the States. By no view that I have

taken of this clause of the Constitution, have I been able to

discover that it imposes on me, as the Executive of *the State

of New York, the obligation, or confers the right, to surrender

Williams to the executive authority of Alabama, and 1 must,

therefore, respectfully decline to comply with the requisition in

this case."

The reasoning and decision of Governor Marcy appear to me

to be entirely sound and just. They sustain, in the true spirit

of the Constitution, the rights of the States and protect the

rights and liberties of their citizens. The wrongs which might

arise from the establishment of the opposite doctrine, contended for.

in your letter, would, it seems to me, be intolerable. Highly'

as the administration of justice in New Jersey is regarded,

under this doctrine, a citizen of New Jersey, who had never

been out of the State in his life, might be seized and carried

away to Texas or any other State to be tried on an indict-

ment found against him in such State. I cannot bring . my

mind to the conclusion that this can be the fair interpreta-

tion of the clause in the Constitution touching the rendition

of fugitives from justice. I must, therefore, decline to comply

with the requisition in this case.

You refer to the fact that Baldwin attended a meeting of

the board of directors of the New Jersey Mutual Life Insurance

Company on the fifth day of January, and that he was elected

a director of the company on that day and appointed a member

of two committees. I cannot discover any materiality in this

;

a man, surely, is not guilty of a crime when he allows himself

to be elected a director of a company or to be appointed upon

a committee. There is nothing which indicates that the pro-

ceedings on the fifth of January were intended to be any part

of a conspiracy to defra\id. If there ever was any such con-
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spiracy, it was formed on the twenty-sixth day of January, three

weeks after the oceuri'ence on the fifth. The prosecuting officer

and the grand jury charge, in the indictment, that it was on the

twenty-sixth of January, and take no notice, whatever, of the pro-

ceedings on the fifth. You refer, also, to the fact that the recitals

in the indictment, as to the place where the alleged offense was

committed, is stated in the indictment, which has usually been

received, both in this State and yours, as suflBcient proof of that

fact. What distinguishes this case from others is, that the

depositions which accompanied the original requisition, includ-

ing that of the prosecuting ofiScer himself, showed that the alle-

gations in the indictment, in tliat respect, were wholly untrue,

and that Mr. Baldwin was a permanent resident and citizen of

the State of New York, and that the crime, if any, was com-

mitted in the State of New York. On the face of the papers,

therefore, if I had complied with the requisition, the defendant

would unquestionably have been at once discharged upon a writ

of habeas corpus, and I think the same result would follow, if

I should comply with the requisition now.

I have the honor to be, with great respect.

Your obedient servant.

L. EOBINSON.



Appendix. 177

Communication fkom the Governor, Transmitting List of Par-

dons, Commutations and Reprieves for the year 1877.

STATE OF NEW YORK

:

Executive Chamber, )

Albany, January 11, 1878.
J

To the Legislature :

The Constitution requires that the Governor "shall annually

communicate to tiie Legislature each ease of reprieve, commuta-

tion or pardon granted, stating the name of the convict, the

crime of which he vras convicted, the sentence and its date, and

the date of the commutation, pardon or reprieve."

The number of pardons and commutations granted during

the past year is 111. No reprieves were granted.

There were some convicts released, as they were absolutely

innocent ; some were pardoned in the interest of public justice

;

some had I'eceived a sentence more severe than their fault

deserved, and others, convicted of a first oflfense, under special

circumstances, were considered proper subjects for executive

clemency.

Each case has been decided solely upon its merits, a due

regard being paid to the opinion of the judge before whom the

prisoner was convicted, and the district attorney.

L. ROBINSON.

Statement of Pardons, Commutations of Sentence and Reprieves

granted hy the Ooverndr for the year 1877.

PARDONS.

January 17, 1877. William Brown. Sentenced June 22, 1876

;

county. New York ; crime, assault and battery ; term, one year

;

prison, New York County Penitentiary.

January 20, 1877. John Fitzgerald. Sentenced December 24, 1874 .

county, Chemung; crime, robbery; term, five years
;
prison,

Auburn,
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January 27, 1877. George W. MoKeogh." Sentenced February 12,

1876; county, Erie; crime, bigamy; term, two years and three

months; prison, Auburn.
.

January 27, 1877. Elijah L. "Wood. Sentenced April 6, 1876

;

county, Monroe ; crime, abortion ; term, four years
;

prison,

Auburn.

January 29, 18.77. William "Wilson. Sentenced August 14, 1872

;

county, New York ; crime, robbery in the first degree ; term,

twenty years
;
prison, Sing Sing.

January 31, 1877. Patrick Malloney. Sentenced October 7, 1874

;

county, Steuben ; crime, robbery ; term, five years
;

prison,

Auburn.

February 6, 1877. Henry Rosenberg. Sentenced December 30,

1876 ; county. New York ; crime, cruelty to animals ; term,

two months
;
prison. New York Countj' Penitentiary.

February 9, 1877. George "Weyman. Sentenced February 17, 1875
;

county, New York ; crime, grand larceny ; term, five years

;

prison. Sing Sing; transferred to Auburn.

February 10, 1877. Maria Hauser. Sentenced January 22, 1877

;

county. New York ; crime, bigamy ; term, one year
;
prison,

New York County Penitentiary.

February 16, 1877. Philip Eyan. Sentenced April 24, 1874;

county, St. Lawrence ; crime, robbery in the first degree ; term
;

seven years
;
prison, Clinton.

February 17, 1877. Owen TuUy. Sentenced January 29, 1876

;

county, Kings; crime, mayhem ; term, seven years ; prison.

Kings County Penitentiary.

February 20, 1877. Michael Finnegan. Sentenced January 13,

1870 ; county, Fulton ; crime, manslaughter in the first degree

;

term, fifteen years
;
prison, Clinton.

February 24, 1877. Charles "Wood. Sentenced November 22,

1876 ; county. New York ; crime, cruelty to animals ; term,

one year
;
prison, New York County Penitentiary.

March 3, 1877. Frederick Broughton. Sentenced January"27,

1877 ; county, Onondaga ; crime, assault and battery ; term, six

months
;
prison, Onondaga County Penitentiary.
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Pardoned on condition that he be taken out of this country,

by tiie 8th day of March, 1877.

March 22, 18T7. John McGuire. Sentenced May 18, 1875;

county, Albany ; crime, grand larceny ; term, three years

;

prison, Albany County Penitentiary.

March 28, 1877. Thornas Nugent. Sentenced February 8, 1877
;

county, Albany ; crime, assault and battery ; term, six montiis
;

prison, Albany County Penitentiary.

March 29, 1877. Caroline Blank. Sentenced September 24, 1875
;

county, New York; crime, forgery in the third degree; term;

two years and six months
;
prison. New York County Peni-

tentiary.

Pardon granted on condition that she leave this country

within one week and never refurn.

March 21, 1877. Thomas W. Jones. Sentenced September 13,

1875 ; county, Oneida ; crime, grand larceny ; term, two

years
;
prison, Albany County Penitentiary.

April 5, 1877. John Slavin. Sentenced August 1 5, 1876 ; county,

Albany ; crime, assault and battery ; term, nine months

;

prison, Albany county Penitentiary.

April 11, 1877. James C. Austin. Sentenced December 7, 1874
;

county ; New York ; crime, grand larceny and forgery in the

third degree; term, seven years and six months; prison, Sing

Sing ; transferred to Auburn

.

Pardoned on the condition that he leave the country.

April 17, 1877. Edward Brower. Sentenced October 20, 186s

;

county, Rockland ; crime, burglary and rape ; term, twenty

years
;
prison, Sing Sing.

April 20, 1877. William H. Rodney. Sentenced September 25,

1860 ; county, Seneca ; crime, rape ; term, life
;

prison.

Auburn.

May 3, 1877. Adelbert Harvey. Sentenced October 19,1875;

county, St. Lawrence ; crime, burglary and grand larceny

;

term, three years; prison, Clinton.

May 5, 1877. David Starling. Sentenced April 10, 1877 ; county.

New York ; crime, petit larceny ; term, six months ; prison,

New York County Penitentiary.
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May 28, 1877. Charles H. Wolcott. Sentenced June 18, 1874;

county, Chautauqua ; crime, forgery in tlie third degree ;
term,

five years; prison, Auburn.

May 29, 1877. Thomas McDonald. Sentenced May 10, 1872;

county. New York; crime, burglary in the first degree; term,

fifteen years; prison, Sing Sing; transferred to Auburn.

Pardoned on condition that he leave this country.

June 18, 1877. Elislia H. Nelson. Sentenced March 27,1877;

county, Oneida ; crime, assault with attempt to rape ; term,

two years
;
prison, Auburn.

June 18, 1877. William Mossett. Sentenced May 3, 1877; county.

New York; crime, grand larceny; term, one year; prison.

New York County Penitentiary.

Pardoned upon condition that he leave this country.

June 26, 1877. John Schaifer. Sentenced November 14,1877;

county. New York; crime, receiving stolen goods; term, one

year and six months
;
prison. Sing Sing.

June 26, 1877. George Smithson, alias Conrad Herman. Sen-

tenced June 27,1876; county. New York; crime, petit lar-

ceny from the person ; .term, five years
;
prison. Sing Sing

;

transferred to Auburn.

June 27, 1877. Thomas Barnard. Sentenced July 11, 1873

;

county. New York ; crime, robbery ; term, twelve years

;

prison, Sing Sing; transferred to Auburn.

June 27; 1877. James Adams. Sentenced January 18, 1877;

county, New York ; crime, robbery ; term, twelve years

;

prison. Sing Sing.

July 2, 1877. Terrance McGowan. Sentenced January 24, 1876

;

county. New York ; crime, burglary in the third degree ; term,

two years and six months
;
prison. Sing Sing.

July 3, 1877. Valentine Werner. Sentenced February 7, 1877

;

county Dutchess; crime, keeping a disorderly house; term,

one year and fined $250 ;
prison, Albany County Penitentiary.

July 18, 1877. David Odell. Sentenced June 1, 1877; county.

Orange; crime, assault and battery; term, sixty days; prison,

Albany County Penitentiary.
.
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\ngu8t 1, 1877. Frank H. Walworth. Sentenced July 5, 1873

;

county, New York ; crime, murder in the second degree

;

term, life; prison, Sing Sing; transferred to the Asylum for

Insane Criminals at Auburn.

ingust 2, 1877. Horace Holcomb. Sentenced December 15,

1875; county, Cayuga; crime, grand larceny; term, four

years; prison. Auburn.

August 9, 1877. John Johnson. Sentenced July 7, 1877 ; county,

Greene ; crime, assault and battery ; term, three months

;

prison, Albany County Penitentiary.

&.ugust 9, 1877. George Eevolt. Sentenced June 4, 1872;

county, New York; crime, attempted burglary in the first

degree ; term, ten years
;

prison, Sing Sing ; transferred to

Auburn.

August 10, 1877. James Haley. Sentenced October 1, 1874;

county. New York ; crime, burglary in the third degree ; term,

five years
;

prison. Sing Sing ; transferred to Clinton.

August 10, 1877. Charles Schmidt. Sentenced March 15, 1877;

county. Kings; crime, assault and battery; term, six months;

prison. Kings County Penitentiary.

August 10, 1877. Edwin S. Smith. Sentenced May 12, 1876

;

county, Jefl'erson ; crime, selling liquor to be drank on his

premises without having an inn, tavern or hotel keeper's

license ; sentenced to pay a fine of $150, and stand committed

in the county jail till such fine be paid, not exceeding three

months.

August 11, 1877. Michael O'Donoghue. Sentenced June 26,

1»75 ; county, Monroe ; crime, rape ; term, fifteen years

;

prison. Auburn Asylum for Insane Convicts.

August 13, 1877. Pauline Kohler. Sentenced April 8, 1875

;

county. New York; crime, grand larceny; term, five years;

prison. Sing Sing; pardon granted on condition that she leave

the country at once, and not return.

August 15, 1877. George Stanley. Sentenced January 7, 1876
;

county. New York; crime, grand larceny; terra, three years;

prison, Clinton.
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August' 20, 1877. George Riley. Sentenced May 23, 1872;

county, New York ; crime, robbery in the first degree ; term,

twenty years
;

prison, Sing Sing ; transferred to Auburn.

August 23, 1877. Eobert Gahagen. Sentenced January 12, 1875

;

county, Rensselaer ; crime, grand larceny and attempt to escape

from jail ; term, five years
;

prison,' Albany County

Penitentiary.

August 25, 1877. Worthy Folmsby. Sentenced July 24, 1877

;

county, Rensselaer; crime, petit larceny; terta, sixty days;

prison, Albany County Penitentiary.

August 25, 1877. Adelaine Knapp. Sentenced March 20, 1877;

county. New York ; crime, petit larceny ; term, six months

;

prison. New York County Penitentiary.

August 25, 1877. John Halloran. Sentenced November 16, 1875

;

count}'. Queens ; crime, burglary in the first degree ; term,

three years
;
prison, Sing Sing ; transferred to Auburn.

September 3, 1877. Leonard E. Morse. Sentenced October 18,

1876 ; county, Madison ; crime, bigamy ; term, three years

;

prison. Auburn.

September 3, 1877. Frances £. McKeuzie. Sentenced April 16,

1877; county, Erie; crime, bigamy; term, one year; prison,

Erie County Penitentiary.

September 3, 1877. Lewis Shaw. Sentenced June 24, 1876

;

county, Albany; crime, burglary in .the third degree; term,

two years; prison, Albany County Penitentiary.

September 6, 1877. Martin Flynn. Sentenced December 4, 1876

;

county, New York ; crime, receiving stolen goods ; term, two
years; prison, Sing Sing.

September 8, 1877. Charles McGuire. Sentenced October 11,

1870 ; county. New York ; crime, rape ; term, twenty years

;

prison. Sing Sing ; transferrd to Clinton.

September 12, 1877. Michael Burke. Sentenced February 19,

1877 ; county. New York ; crime, burglary in the third degree

;

term, two years and six months; prison. Sing Sing

September 12, 1877. John 'Hummel. Sentenced March 2, 1877;

county. New York ; crime, burglary in the third degree; term,

one year
;
prison. New York County Penitentiary.
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September 13, 1877. John Criramins. Sentenced July 20, 1877;
county, New York ; crime, petit larceny ; term, five months

;

prison, New York County Penitentiary.

September 15, 1877. John A. Bemis. Sentenced March 16, 1877

;

county, Qnondaga ; crime, grand larceny ; term, two years and

six months
;
prison, Onondaga County Penitentiary.

September 20, 1877. Michael A. Scanlon. Sentenced December

3, 1874; county, New York; crime, robbery ; term, eleven

years
;
prison, Sing Sing.

September 21, 1877. John W. Stoops. Sentenced January 13,

1877 ; county, Monroe ; crime, petit larceny, second offense

;

term, five years
;
prison. Auburn.

September 28, 1877. John V. N. Jeffords. Sentenced August

14, 1877 ; county, Chautauqua ; crime, intoxication ; term,

sixty days
;
prison, Erie County Penitentiary.

October 1, 1877. Kiehard M. Truax. Sentenced December 22,

1876 ; county. Kings ; crime, embezzlement ; term, one year

and three months
;

pi'ison. Kings County Penitentiary.

October 1, 1877. Edward Marzott. , Sentenced January 29, 1877

;

county. Kings ; crime, grand larceny ; term, one year
;
prison.

Kings County Penitentiary.

October 1, 1877. Michael Kinney. Sentenced July 9, 1877;

county, New York ; crime, grand larceny ; term, one year

and six months
;
prison, New York County Penitentiary.

October 5; 1877. James Crawford. Sentenced December 15, 1870

;

county. New York ; crime, robbery in the firgt degree ; term,

twenty years
;
prison, Sing Sing.

October 6, 1877. Thomas Kerrains. Sentenced May 11, 1876

;

county, Columbia ; crime, assault to kill ; term, five years

;

prison, Clinton.

October 6, 1877. James Traeey. Sentenced January 27, 1877;

county, New York ; crime, petit larceny ; term, ten months

;

prison, New York County Penitentiary.

October 6, 1877. Henry Smith. Sentenced February 19, 1875

;

county, New York;- crime, perjury; term, ten years; prison.

Sing Sing,
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October 9, 1877. John Connelly. Sentenced Septenaber 3, 1877

;

county, New York; crime, petit larceny; term, six months;

prison. New York County Penitentiary.

October 12, 1877. Joseph Smith. Sentenced April 11, 1877;

county. New York ; crime, burglary in the first degree ; term,

ten years; prison, Sing Smg.

October 13, 1877. Bridget Tierney. Sentenced December 28,

1874 ; county. New York ; crime, arson ; term, four years
;

_

prison. Sing Sing.

October 18, 1877. Frank Allen. Sentenced July 30, 1877;

county, Chautauqua; crime, assault and battery; term, one

hundred days; prison, Erie County Penitentiary.

October 22, 1877. (Issued November 1, 1877.) Frank Kowe.

Sentenced July, 1877 : county, Tompkins ; crime, petit larceny

;

prison. Western House of Kefuge for Juvenile Delinquents.

November 9, 1877. Lucinda Bond. Sentenced November 17,

1876, county, Chautauqua ; crime, forgery in the third degree:

term, two years; prison, Sing Sing.

November 9, 1877. James McDermott. Sentenced September 9,

1877; county, New York; crime, assault and battery; term,

six months
;
prison. New York County Penitentiary.

November 10, 1877. Douglas Walker. Sentenced February 12,

1877; county. Kings; crime, assault and battery; term, sixty

days ; having served five days of the term he was released

from prison upon a writ of certiorari, and remained at liberty

up to the twentieth of October, when the county judge

i-emanded him back to serve the remainder of his sentence

;

prison. Kings County Penitentiary.

November 12, 1877. Thomas Smith. Sentenced January 19,

1877; county, Kings; crime, attempt to commit burglary;

term, one year and three months
;

prison, Kings County

Penitentiary.

November 17, 1877. Charles Piehl. Sentenced September- 25,

1877; county, Albany; crime assault and battery; term,

three mouths
;
prison, Albany County Penitentiary.
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November 21, 1877. Marshal Hart. Sentenced Deceiiiber 22,

1869; county, Saratoga; crime, rape; term, twenty years;

prison, Clinton. *

November 21, 1877. • Edward W. West. Sentenced July 15, 1875 ;

county. New York ; crime, grand larceny ; term, four years

;

prison. Sing Sing.

November 27, 1877. William 11. Grace. Sentenced September

24, 1877; county. New York; crime, assault and battery;

term, four months; prison. New York County Penitentiary.

November 28, 1877. Alice Pell. Sentenced October 4, 1877;

county, Cayuga; crime, petit larceny; term, three months;

prison, Onondaga County Penitentiary.

December 14, 1877. Thomas B. Reynolds. Sentenced July 13,

1877; county. New York; crime, petit larceny; term, six

mouths
;
prison. New York County Penitentiary.

Decetaber 14, 1877. Michael Hill. Sentenced November 1, 1877

;

county, Westchester; crime, intoxication and disorderly con-

duct; term, six months; prison, Albany County Penitentiary.

December 15, 1877. Timothy Nally. Sentenced June 30, 1877;

county, Oneida; crime, seduction under promise of marriage;

term, two years
;
prison, Onondaga County Penitentiary.

December 19, 1877. Charles Skinner. Sentenced October 18,

1876; county, Madison; crime, burglary in the second degree

arid grand larceny ; term, six years
;
prison. Auburn.

December 21, 1877. James E. Middleton. Sentenced November

18, 1874; county, Erie; crime, assault with a dangerous wea-

pon ; term, five years; prison. Auburn.

December 22, 1877. John Wormouth. Sentenced October 18,

1875 ; county, Herkimer ; crime, petit larceny, second offense

;

term, three years
;
prison. Auburn.

December 24, 1877. JohnEyan. Sentenced May 8, 1874 ; county,

Erie; crime, burglary and larceny; term, twenty years;

prison. Auburn.

13



186 Appendix.

COMMUTATIONS.

March 14, 1877. John Handley. Sentenced December 18, 1876
;

county, Onondaga ; crime, assault and battery ; term, four

. months
;
prison, Onondaga County Penitentiary.

'

Sentence commuted to three months' actual service.

March 21, 1877. H. H. Garrett. Sentenced September 23, 1875
;

county, Albany; crime, forgery in the third degree; term,

two years and six months; prison, Clinton.

Sentence commuted to one year and six months' actual

service.

May 5,] 877. John Neeland. Sentenced March 7, 1877; county,

Gi'eene; crime, assault and battery ; term, six months
;
prison,

Albany County Penitentiary.

Sentence commuted to two months' actual service.

May 25, 1877. Kufus B. Stillman. Sentenced March, 1877;

county, Monroe; crime, murder in the first degree; sentenced

to be hanged on Friday, the first day of June, 1877
;
prison,

county jail.

Sentence commuted to imprisonment in the Auburn State

Prison for the term of his natural life.

August 1, 1877. Prank B. Eoss. Sentenced May 14, 1876;

county. New York ; crime, forgery ; term, three years
;
prison.

Sing Sing.

Sentence commuted to one year and six months, subject to

the legal deduction for good conduct.

August 1, 1877. Heinrich Whalen, a/5«as Max Hoene. Sentenced

January 17, 1877; county, Kings ; crime, attempted burglary,

in the third degree ; term, one year
;
prison, Kings County

Penitentiary.

Sentence commuted to six months and sixteen days actual

service. Prisoner will be taken at once to Pennsylvania upon
a requisition, where he is about to be tried for murder.

August 6, 1877. Jacob Stern. Sentenced January 9, 1877;

county, Oneida; crime,, false pretenses; term, one year;

prison, county jail.
*

Sentence commuted to seven months' actual service.
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August 10, 18T7. Ludwig Wolff. Sentenced August 11,1876;

county, New York; crime, grand larceny; term, two. years;

prison, Sing Sing. *

Sentence commuted to one year actual service.

August 27, 1877. Charles Frink. Sentenced February 25, 1875

;

county, Cortland ; oime, bigamy; term, five years; prison,

Auburn.

Sentence commuted to two years and six months' actual

service.

September 3, 1877. William Whalen. Sentenced September 7,

1874; county, Schenectady; crime, arson in the third degree;

term, five years; prison, Clinton.

Sentence commuted to three years' actual service.

September 8, 1877. Patrick Williams. Sentenced June 11, 1877

;

county, Erie; crime, assault and battery; term, six months

and fined fifty dollars
;

prison, Erie County Penitentiary.

Sentence commuted to three months' actual service.

September 27, 1877. Le Grand Moore. Sentenced November 27,

1875; county, Oneida; crime, burglary in the third degree;

term, five years; prison, Auburn.

Sentence commuted to two years with deduction.

October 5, 1877. Daniel Burke. Sentenced May 7, 1877; county,

New. York ; crime, grand larceny ; term, one year
;
prison,

New York County Penitentiary.

Sentence commuted to five months' actual service.

November 9, 1877. Kachel Bortelle. Sentenced January 12,

1877; county, Albany; crime, abortion; term, one year and

six months; prison, Albany County Penitentiary.

Sentence commuted to one year, subject to the legal deduction

for good conduct.

November 14, 1877. Mary Tuttle. Sentenced January 16, 1857

;

county, Columbia ; crime, manslaughter in the first degree

;

term, liie
;
prison, Sing Sing.

Sentence commuted to twenty years and ten months' actual

service.
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November 17, 1877. William Burns. Sentenced January 17,

1877; county, Kings; crime, burglary in the third degree;

term, five years; prison. Kings County Penitentiary.

Sentence commuted to two years and three months, subject

to the legal deduction for good conduct.

November 17, 1877. Bernard Heaney. Sentenced January 17,

1877; county, Kings ; crime, burglary; term, two years and

six months; prison, Kings County Penitentiary. ,

Sentence commuted to one year, subject to the legal deduc-

tion for good conduct.

December 1,1877. Henry Engleman. Sentenced June 4, 1876;

county. New York ; crime, receiving stolen goods ; term, four

years, prison. Sing Siflg.

Sentence commuted to one year and six months' actual service.

December 3,1877. Michael Kenny. Sentenced July, 18, 1865;

county, Kings ; crime, murder ; sentenced to be hanged August

4, 1865 ; commuted to imprisonment for life
;
prison. Sing Sing.

Sentence commuted to twenty years, from August 4, 1865,

subject to the legal deduction for good conduct.

December 13, 1877. James Sullivan. Sentenced October 22,

1874 ; county, Albany ; crime, robbery ; term, seven years

;

prison, Clinton.

Sentence commuted to four years and three months' actual

service.

December 20, 1877. Thomas McKeon. Sentenced March 22,

1866; county, Kings; crime, murder; term, life; prison,

Sing Sing.

Sentence commuted to nineteen years from March 22, 1866,

subject to the legal deduction for good conduct.
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Communication feom the Governor Transmitting Statement

OF Pakdons, Etc., Granted During the Year 1878.

STA.TE OF NEW" YORK:
Executive Chamber, )

Albany, January 16, 1879. \

To the Legislature

:

As required by the Oonstihition, I transmit herewith a state-

ment of the number of pardons, commutations and reprieves

granted during the year.

L. EOBINSON.

Statement of Pardons, Commutations of Sentence and Reprieves

granted hy tho Governor for the year 1878.

PARDONS.

January 3, 1878. August Esselmann. Sentenced September 18,

1874; county, New York; crime, burglary, third degree;

term, five years
;
prison, Sing Sing.

January 3, 1878. Erastus Almy. Sentenced March 19, 1874;

county, Seneca ; crime, rape ; term, seven years
;

prison,

Auburn.

January 3, 1878. George Bass. Sentenced February 24, 1877

;

county, Queens ;' crime, burglary, third degree ; term, two

years
;
prison, Kings County Penitentiary.

January 4, 1878. Michael Wolfstein. Sentenced May 2, 1875';

county, New York ; crime, grand larceny ; term, five years

;

prison. Sing Sing.

January 8, 1878. William Eampey. Sentenced June 23, 1871

;

county, Onondaga; crime, rape; term, twenty years; .prison.

Auburn.

January 8, 1878. William F. Veltraan. Sentenced June 18, 1877

;

county. New York ; crime, forgery, third degree ; term, two

years—two sentences—prison, New York County Penitentiary.

January 9, 1878. Isaac Watson. Sentenced January 3, 1878;

county, Greene; crime, disorderly person ; term, four months;

prison, Albany County Penitentiary.
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January 15, 1878. Edward Conway. ' Sentenced September 14,

1875 ; county. New York ; crime, robbery, first degree ; term,

twenty years
;
prison. Sing Sing.

"January 15, 1878. William Barclay. Sentenced August 9, 1876;

county, New York ; crime, felonious assault ; term, five years

;

prison, Sing Sing.

January 15, 1878. John Smith. Sentenced June 22, 1877; county.

New York ; crime, larceny from the person ; term, two years

and six montlis
;
prison. Sing Sing.

Januarj' 18, 1878. David Burke. Sentenced October, 1869

;

• county. Queens ; crime, murder ; sentenced to be hanged

December 10, 1869; commuted to imprisoment for life;

prison, Clinton ; transferred from Sing Sing.

January 19, 1878. John S. Mitchell. Sentenced February 17,

1874; county, Westchester; crime, burglary, first degree and

gi-and larceny ; term, thirteen years
;
prison, Clinton.

January 24, 1878. William Hazlett. Sentenced September 28,

1876; county, Oneida; crime, rape; term, ten years; prison,

Auburn.
r

Jannary 28, 1878. James M. Black. Sentenced November 16,

1877; county. New York; crime, assault and battery; term,

six months
;
prison. New York County Penitentiary.

Jannary 29, 1878. Alexander Corbitt. Sentenced December 9,

1873; county. New York; crime, burglary, first degree;

term, twenty years
;
prison, Sing Sing ; transferred to Auburn.

Granted upon the condition that he leave this country at

once and will ijot return.

January 31, 1878. John Haggerty and Dennis Connors. Sen-

tenced December 7, 1876; county. New York; crime, rape;

term, eighteen years; prison, Sing Sing; transferred to

Auburn.

January 31, 1878. Nathan C. C. Miller. Sentenced September

13, 1876; county, Westchester; crime, grand larceny; term,

two years; prison, Albany County Penitentiary.
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muarySl, 1878. Alfred C. Way. Sentenced June 19,1876;
county, Kings ; crime, grand larceny ; term, two years and
six months

;
prison, Kings County Penitentiary. »

February 4, 1878. Joseph Borst. Sentenced January 25, 1878

;

county, Erie; crime, indecent exposure of person; term, three

months; prison, Erie County Penitentiary.

February 9, 1878. Henry Pullen. Sentenced May 16, 1877
;

county, Otsego ; crime, grand larceny ; term, three years

;

prison, Auburn.

February 18, 1878. John Hughes. Sentenced January 31, 1878

;

county. New York ; crime, grand larceny ; term, one year

;

prison, New York County Penitentiary.

February 18, 1878. Thomas Ford. Sentenced October 26, 1877
;

county, Onondaga ; crime, riot, and assault and battery ; term,

nine months
;
prison, Onondaga County Penitentiary.

February 23, 1878. Joseph Carr. Sentenced May 8, 1876 ; county,

New York ; crime, robbery, first degree ; term, fifteen years

;

prison. Sing Sing.

February 25, 1878. William Sinclair. Sentenced September 22,

1876 ; county. New York ; crime, attempted rape ; term, five

years
;
prison. Sing Sing.

February 27, 1878. Stephen Fields. Sentenced October 26, 1877

;

county'. New York ; crime, unlawfully keeping and exhibiting

a gambling table and apparatus, in a certain building, with

intent to use the same for gambling purposes ; term, six months

and a fine of $250 ;
prison. New York County Penitentiary,

February 27, 1878. Joseph F. Hagemeyer. Sentenced November

16, 1877; county. New York; crime, receiving stolen goods;

term, one year
;
prison New York County Penitentiary.

March 1, 1878. Eugene Widrick. Sentenced February 27, 1878
;

county, Herkimer ; crime, arson, first degree ; term, life

;

prison, Auburn,

March 1, 1878. Oscar Poyner. Sentenced December 17, 1877

;

county, Albany ; crime, assault and battery ; term, six months

and fifty. dollars fine; prison, Albany County Penitentiary.
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March 7, 1878. Frank Betts. Sentenced October 7, 1874: ; conuty,

Saratoga ; crime, assault with a deadly weapon ; term, live

years
;
prison Clinton ; transferred to the Auburn Asylum for

Insane Convicts.

March 13, 1878. James Duvaney and Thomas Culhane. Sen-

tenced December 10, 1876 ; county, Yates ; crime, robbery
;

term, three years
;
prison, Auburn.

March 20, 1878. Henry Sharkey. Sentenced March 8, 1878;

county, Queens; crime, assault and battery; term, fifty-nine

days; prison, county jail.

March 20, 1878. Eliza Meekes. Sentenced December, 1877;

county, Niagara ; crime, forgery, third degree ; term, one

year
;
prison, Erie County Penitentiary.

March 26, 1878. Samuel Josephs. Sentenced December 11, 1877

;

county. New York ; crime, assault and battery ; term, one

year
;

pi'ison New York County Penitentiary.

April 20, 1878. James Murray. Sentenced October 22, 1874;

county, Albany ; crime, robbery, first degree ; term, seven

years; prison, Clinton.

'

April 22, 1878. Thomas Mnrphy. Sentenced October 10, 1877
;

county, Chautauqua; crime, riot and assault and battery;

term, one year and fined $250; prison, Erie County Peniten-

tiary.

April 22,1878. Frank Quilter. Sentenced October 31, 1877;

county, Cattaraugus; crime, seduction under promise of mar-

riage
;
prison, Elmira Reformatory.

April 24, 1878. Charles F. Blandin. Sentenced March 8, 1878 •

county. New York ; crime, selling obscene, lewd and indecent

pictures ; term, three months and fined $100 ;
prison, New

York County Penitentiary.

April 27, 1878. James Rogers. Sentenced September 18, 1877

;

county New York ; crime burglary, third degree ; term, two

years
;
prison, Sing Sing.

May 4, 1878. William Clark. Sentenced June 16, 1874 ; county,

Kings ; crime, grand larceny ; term, four years and ten months

;
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prison, Kings County Penitentiary. Prisoner escaped February,

187&, and was recaptured, April, 1875.

Grranted on condition that lie leaves this country with his

family and does not return. The superintendent is authorized

to see that this is carried out in good faith. If not the Gover-

nor desires that the pardon be considered revoked.

May 8, 1878. Thomas Jackson. Sentenced February 26, 1878;

county, New York; crime, petit larceny from the person;

term, one year
;
prison, New York County Penitentiary.

June 5, 1878. Edward O'Neill. Sentenced September 6, 1877;

county. New York ; crime, burglary, third degree ; terra, one

year; prison, New. York County Penitentiary.

June 7, 1878. John Green. Sentenced December 21, 1877;

county, Ontario ; crime, robbery ; term, five years and six

months; prison, Auburn.

June 8, 1878. Sarah Foreman. Sentenced March, 1873 ; county,

Monroe ; crime, arson ; term, fifteer) years
;
prison. Sing Sing

;

transferred to Kings County Penitentiary.

June 18, 1878. Joseph W. Cotterell. Sentenced September 19,

1877; county, New York; crime, grand larceny; term, one

year and six months; prison, New York County Penitentiary.

June 19, 1878. Thomas Garrigan. Sentenced July 12, 1875;

county, Washington ; crime, robbery ; term, ten years
;
prison,

Clinton.

June 19, 1878. Benjamin Whittam. Sentenced June 16, 1877

;

county, "Wyoming; crime, perjury; term, two years; prison,

Auburn.
•

June 19, 1878. Thomas Deglan. Sentenced February 12, 1875;

county. New York; crime, attempt at burglary; term, ten

years; prison, New York County Penitentiary.

June 19, 1878. R. Baxter. Sentenced February 28, 1878 ; county,

Broome; crime, petit larceny; term, six months; prison,

county jail.
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June 27, 1878. Nathan Engel. Sentenced January 30, 1878;

county, New York ; crime, felonious assault ; term, two years

and six months ;
prison, Sing Sing.

June 28, 1878. John McOuUough. Sentenced April 23, 1878
;

county, Albany; crime, burglary, third degree; term, one

year
;
prison, Albany County Penitentiary.

June 28, 1878. Anton Dennar. Sentenced April 8, 1»78; county,

New York ; crime, assault and battery ; term, one year

;

prison. New York County Penitentiary. •

June 29, 1878. William A. Coleman. Sentenced September 26,

1877; county, New York; crime, forgery, third degree ; term,

two years
;
prison, Sing Sing ; transferred to Clinton.

July 3, 1878. David Montgomery. Sentenced May — , 1871

;

county, Monroe ; crime, murder in the first degree; prison,

Auburn Asylum for Insane Convicts.

This pardon is gi-anted upon the express condition that

a justice of the Supreme Court of the seventh judicial dis-

trict shall examine into the condition of the said David

Montgomery, and the circumstances attending his commit-

ment, and the crime of which he was accused, and shall cer-

tify that it is safe and right for him to be released.

July 3, 1878. Ferdinand Heun. Sentenced March 21, 1878
;

county. New York ; crime, assault to harm ; term, one year

and four months
;
prison, New York County Penitentiary.

July 5, 1878. Timothy Slattery. Sentenced October 10,1877;

county, Chautauqua ; crime, riot ; term, one year
;

prison,

Erie County Penitentiary.

August 3, 1878. Frederick A. Conklin. Sentenced March 26,

1877; county, Kings; crime, forgery, third degree: term,

two years
;
prison. Kings County Penitentiary.

August 3, 1878. Carl MacCarthy. Sentenced September 14, 1876 ;

county, Westchester ; crime, assault with a dangerous weapon
;

term, three years
;
prison, Albany County Penitentiary.

August 3, 1878. William C. Meyer. Sentenced September 29,

1876; county, New York; crime, burglary and larceny; term,
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four years and six months
;
prison, ^ng Sing ; transferred to

Auburn.

August 5, 187S. Charles H. Miller. Sentenced Oetobe» 20, 1875

;

county, Oswego ; crime, burglai-y, third degree ; term, four

years; prison, Auburn.

August 5, 1878. Fi-ank "Williams. Sentenced June 24, 1875;

county, New York ; orimo, robbery ; term fifteen years

;

prison, Sing Sing.

August 6, 1878. William Eead. Sentenced May 29, 1878 ; county.

New York ; crime, forgery, third degree ; term, one year

:

prison, New York County Penitentiary.

August 6, 1878. Yoclar Sockel. Sentenced April 8, 1878 ; county.

New .York; crime, assault and battery; term, one year.

prison, New York County Penitentiary.

August 7, 1878. Robert Miller. Sentenced April 26, 1877;

county, Columbia; crime, arson, fourth degree; term, two

yeai's; prison, Clinton.

August 7, 1878. William Taylor.' Sentenced September 27,

1876 ; county, Erie; crime, assault to harm ; ferm, three years
;

prison, Erie County Penitentiary.

August 7, 1878. Charles W. Granger. Sentenced October 11,

1875; county, Ulster ; crime, robbery, second degree; term,

five years
;
prison, Sing Sing.

August 7, 1878. Seligman Hirsch. Sentenced November 22,

1877; county, New York; crime, receiving stolen goods;

term, five years
;
prison. Sing Sing.

August 15, 1878. Margaret Coughlin. Sentenced July 20, 1878

;

county, Westchester; crime, assault and battery; term, six

months
;
prison, Albany County Penitentiary.

August 19, 1878. Alfred H. Hall. Sentenced December 18, 1877

;

county, Oneida; crime, larceny; prison, Western House of

Eefuge for Juvenile Delinquents.

September 9, 1878. William Finger. Sentenced February 20,

1878 ; county, Westchester ; crime, grand larceny ; term, two

years and six months
;
prison, Albany County Penitentiary.
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September 12, 1878. "William Worden, Jr., and Freeman D. Hill.

Sentenced December, 1877; county, Chemung; crime, rob-

bery; term, five years; prison. Auburn.

"September 12, 1878. Augustus Noyes. Sentenced February 11,

1874 ; county, Clinton ; crime, burglary, third degree, and

assault to kill ; term, ten years
;
prison, Clinton ; transferred

to Sing Sing. .

September 16, 1878. Dennis Collins and John Devine. Sen-

tenced April 13, 1877 ; county, Tioga ; crime; robbery, first

degree, and larceny ; term, five years
;
prison, Elmira Reforma-

tory.

September 23, 1878. William O. Osgood. Sentenced June 8,

1874 ; county, St. Lawrence ; crime, rape ; term, ten years

;

prison, Clinton.

September 25, 1878. J. C. Thomas. Sentenced January 15,

1878 ; county, New York ; crime, forgery ; term, oue year

;

prison. New York County Penitentiary.

Died before the pardon reached the prison. ,

September 25, 1878. James Steenburgh. Sentenced August 24,

1878 ; county, Albany ; crime, assault and battery ; term,

three months
;
prison, Albany County Penitentiary.

October 1, 1878. Matthew G. Hastings. Sentenced January 24,

1878 ; county. Orange ; crime, burglary and grand larceny

;

term, one year
;
prison, Albany County Penitentiary.

October 5, 1878. Jacob Gntstadt. Sentenced November, 1877;

county, Onondaga; crime, receiving stolen goods and bur-

glary; term, one year and six months; prison, Onondaga
County Penitentiary.

October 11, 1878. Thomas P. Doyle. Sentenced October 4, 1878

;

county. New York : crime, confession of selling strong and

spirituous liquors in quantities less than five gallons at one

,
time to Moses S. Meeker, in the city and county of New
York, without having a license therefor as required bylaw;
term, thirty days; prison. New York County Penitentiary.
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October 14, 1878.
,
James Cowieson. Sentenced May" 19, 1875;

county, Albany; crime, burglary, third degree; term, five

years
;
prison, Albany County Penitentiary. ,

October 14, 1878. Patrick Flanagin. Sentenced April 8, 1878
;

county, Ohemnng ; crime, assault to kill ; term, one year and
six months; prison, Auburn.

October 17, 1878. Delos M. Powers. Sentenced December 1,

1877; county, Chenango; crime, forgery, third degree; term,

two years; prison, Auburn.

October 21, 1878. Alfred A. Parsons. Sentenced October 3, 1877

;

county, Oneida ; crime, burglary, third degree ; term, two

years
; prison, .Auburn.

October 21, 1878. John Eoberta. Sentenced January 24, 1877;

county, Queens ; crime, burglary, first degree ; term, twenty

years
;
prison, Sing Sing ; transferred to Auburn.

October 26, 1878. Terrence O'Neil Donnelly. Sentenced July

11, 1878 ; county, New York; .crime; forgery, third degree;

term, two years and six months
;
prison. Sing Sing.

November 4, 1878. William J. Vanderpoel. Sentenced Decem-

ber 18, 1877 ; county, Oneida ; ci'ime, larceny
;
prison, Western

House of Eefuge.

, November 4, 1878. Charles N. Bemis. Sentenced May, 1878 ;

county, Otsego ; crime, larceny ; prison, Western House of

Refuge.

November 6, 1878. James Tighe. Sentenced June 1878 ; county,

Westchester ; crime, assault and battery ; term, six months

;

prison, Albany County Penitentiary.

November • 6, 1878. Thomas Allen. Sentenced May 8, 1876

;

county. New York; crime, robbery; term, fifteen years;

prison. Sing Sing; transferred to Clinton.

November 7, 1878. .
Charles Eobinson. Sentenced March 22,

1877 ; county, Saratoga ; crime, burglary, term, ten years

;

prison, Clinton.
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November 14, 1878. Florence Martin. Sentenced July 23, 1878;

county, Onondaga; crime, petit larceny; term, six months;

prison, Onondaga County Penitentiary.

November 18, 1878. Henry Werner. Sentenced February 9,

1877; county, Dutchess; crime, keeping a disorderly house;

term, one year and fined $250 (to stand committed until paid)

;

prison, Albany County Penitentiary.

November 21, 1878. Michael Murphy. Sentenced October, 1874

;

county, Rockland ; crime, murder ; sentenced to be hanged

December 14, 1874; stay of proceedings granted, and resen-

tenced to be hanged April 7, 1876 ; sentence commuted to

imprisonment for life Marcli 21, 1876; prison. Sing Sing.

November 27, 1878. Thomas Burney. Sentenced May 10, 1878

;

county. New York ; crime, assault and battery ; term,, ojie

year
;
prison, New York County Penitentiary.

November 27, 1878. John H. McKay. Sentenced December 22,

1876; county. Kings; crime, bigamy; term, three
^

years;

prison, Kings County Penitentiary.

November 29, 1878. James Havey. Sentenced November 5,

1878; county, Ulster; crime, offering to vote under a fictitious

name; term, two months; prison, Albany County Peniten-

tiary.

December 9, 1878. Michael A. O'Sullivan. Sentenced February

7, 1877 ; county, Albany ; crime, burglary, third degree ; term,

three years; prison, Albany County Penitentiary.

December 9, 1878. Isaac Franklin. Sentenced May 10, 1876

;

county, New York ; crime, receiving stolen goods ; terra, five

years; prison, Sing Sing; transferred to Clinton.

December 11, 1878. William Stevens. Sentenced June 15, 1877;
county. New York; crime, petit larceny from the person;

term, two years
;
prison, New York County Penitentiary.

December 13, 1878. Jeremiah Cavanagh. Sentenced September

15, 1878 ; coiui.ty. Kings ; crime, felonious assault ; term, six

months
;
prison, Kings County Penitentiary.
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December 16, 1878. Joseph Dollard, alias John Smith.' Sentenced

June 7, 1872; county, New York; crime, grand larceny;

term, two years; prison, New York County Penitentiary.

This prisoner escaped and is now serving eighteen months

and ten days from December 10, 1874.

December 23, 1878. Michael O'Eourke. Sentenced July 23,

1878 ; county, Albany ; crime, petit larceny and breach of the

peace ; term, one year
;
prison, Albany County Penitentiary.

December 28, 1878. Terence Connolly. Sentenced December 11,

1878; county, New York; crime, cruelty to. a horse; term,

tiiirty dnjs
;
prison. New York County Penitentiary.

December 31, 1878. John Meehan. Sentenced May 25, 1S77;

county, Rensselaer ; crime, assault to kill ; term, ten years

;

prison, Clinton.

COMMUTATIONS.

January 4, 1878. Daniel F. Bean and Ellison C. Willis. Sentenced

March 6, 1877 ; county. New York ; crime, grand larceny

;

term, two years each
;
prison Sing Sing.

Sentence commuted to one year, subject to the legal deduc-

tion for good conduct.

January 8, 1878. Henry Gross. Sentenced January 8, 1877;

county, New York; crime,, grand larceny; term, two years;

prison, Sing Sing.

Sentence commuted to one year actual service.

January 12, 1878. Eichard Eustace and John Cosgrove. Sen-

tenced December 28, 1877 ; county. New York ; crime, selling

spirituous liquors in quantities less than five gallons at one

time, without having a license therefor ; term, Eustace, sixty

days and $250 fine ; Cosgrove, thirty days and ,|125 fine ; both

to stand committed until the same be paid, not exceeding one

day for each dollar of the fine imposed, from and after the

termination of the imprisonment; prison, New York County

Penitentiary.

Sentence of Eustace commuted to pay a fine of $250, or

stand committed in the New York County Penitentiai-y until
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same be paid, not exceeding one day for-eacli dollar of the fine

imposed.

Sentence of Cosgrove commuted to pay a fine of $125, or

stand committed until the same be paid, not exceeding one

day for each dollar of the tine imposed.

January 18, 1878. Alvin 0. Danks. Sentenced June 29, 1875

;

county, Lewis; crime, perjury; term, five years; prison,

Auburn.

Sentence commuted to tliree years and fonr months, subject

to the legal deduction for good conduct.

February 4, 1878. Peter Bartholomy. Sentenced February 5,

1877; county, Erie; crime, forgery; term, two year* and six

months
;
prison, Erie County Penitentiary.

Sentence commuted to one year actual service.

February 4, 1878. James J. Smith. Sentenced Mfir«h 29, 1877

:

county, New York ; crime, grand larceny ; term, two years

;

prison,. New York County Penitentiary.

Sentence commuted to one year, subject to the legal deduc-

tion for good conduct.

February 9, 1878. Edward Langen. Sentenced August 12, 1875 ;

county. New York; crime, forgery, third degree; term, five

years; prison. Sing Sing; transferred to Auburn.

Sentence commuted to one year and six months' actual ser-

vice.

February 9, 1878. Henry J. Zimmer. Sentenced September 12,

1876; county. New York; crime, grand larceny; term, two
years and six months

;
prison. Sing Sing.

Sentence commuted to one year and &ve, months' actual

service.

February 9, 1878. Jacob G. Conrad. Sentenced November 14,

1876; countj', New York; crime, grand larceny; term, four

years
;
prison, Sing Sing ; transferred to Auburn.

Sentence commuted to one year and six months, subject to

the legal deduction.
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February 9, 1878. Julius Whittater or Woedecke. Sentenced

October 12, 1875 ; county, New York ; . crime, assault to harm
;

term, seven years
;
prison, Sing Sing ; transferred to Auburn.

Sentence commuted to three years, with deduction.

March 7, 1878. John C. Baldwin. Sentenced January 26, 1878

;

county. Orange ; crime, murder ; sentenced to be hanged on

the 15th day of March, 1878; prison, county jail.

Sentence commuted to imprisonment for life in the State

prison at Sing Sing.

March 15, 1878. Michael Downey. Sentenced July 1, 1875

;

county, Albany ;' crime larceny from the person ; term, four

years
;
prison, Albany County Penitentiary.

Sentence commuted to two years, eight months and fourteen

days' actual service.

March 20, 1878. Andrew McAlear. Sentenced December 22,

1869 ; county. New York ; crime, robbery, first degree ; term,

twenty years
;
prison. Auburn ; transferred from Sing Sing.

Sentence commuted to thirteen years, subject to the legal

deduction for good conduct.

April 13, 1878. Timothy Casey. Sentenced June 15, 1877;

county, Rensselaer ; crime, assault to harm ; term, five years
;

prison, Clinton.

Sentence commuted to one year, subject to the legal deduc-

tion for good conduct.

April 13, 1878. Stephen T. Benedict. Sentenced February 15,

1877; county, Chautauqua ; crime forgery ; term, five years;

prison. Auburn.

Sentence commuted to one year and two months' actual

service.

April 15, 1878. Thomas Craig. Sentenced December 16, 1875
;

county, St. Lawrence ; crime, burglary and larceny ; term,

five years and four months
;
prison, Clinton.

" Sentence commuted to three years, subject to the legal

deduction for good conduct.

May 8, 1878. Isaac Barrett. Sentenced December, 1876 ; county,

Washington, crime, assault to rape ; term, three years and

four months ;
prison, Clinton.

14
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Sentence commuted to one year and eight months, subject

to the legal deduction for good conduct.

May 10, 1878. John Grogan and William Grogan. Sentenced

Marcli 12. 1878; county, Westchester; crime, petit larceny;

term, six months
;
prison, Albany County Penitentiary.

Sentence commuted to two months' actual service.

May 15, 1878. Willian: Francis. Sentenced September 16, 1870;

county, New Fork; crime, burglary, first degree ; term, twenty

years
;
prison. Auburn ; transferred fi-om Sing Sing.

Sentence commuted to twelve years, subject to the legal

deduction for good conduct.

May 22, 1878. Matthew Larkin. Sentenced March 1, 1876;

county. New York ; crime, assault to harm ; term, five years

;

prison, Sing Sing ; transferred to Auburn.

Sentence commuted to two years and ten months, subject

to the legal deduction for good conduct.

May 22, 1878. George Schuster. Sentenced May 21, 1877;

county. New York ; crime, assault to harm ; term five years
;

prison. Sing Sing.

Sentence commuted to one year actual service.

June 8, 1878. Mary Bennett. Sentenced December 8, 1877

;

county, Erie ; crime, grand larceny ; term, one ye&v
;
prison,

I Erie County Penitentiary.

Sentence commuted to six months' actual service.

June 11, 1878. Hiram Craft. Sentenced May 25, 1875 ; county.

New York ; crime, grand larceny ; term, five years
;
prison,

Sing Sing.

Sentence commuted to four years and one month, subject to

the legal deduction for good conduct.

July 3, 1878. Charles House. Sentenced January' 4, 1877;

county, Orleans ; crime, arson, third degred ; term, four years

;

prison. Auburn.
,

Sentence commuted to one year and six months' actual service.

July 16,- 1878. Edward Eomberg. Sentenced September 19, 1877

;

county, Kings ; crime burglary, third degree, and grand lar-

ceny ; term, two years
;
prison. Kings County Penitentiary.
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Sentence commuted to one year, subject to. legal deduction

for good conduct.

July 20, 1878. Ferdinand Verst. Sentenced May 2^ 1876;

county, Erie; crime, perjury: term, five years; prison,

Auburn.

Sentence commuted to two years and two months' actual

service.

August 3, 1878. Frank L. Jones. Sentenced July 8, 1875 ; county,

Erie; crime, robbery; term, seven years; prison. Auburn.

Sentence commuted to three years and one month actual

service.

August 3, 1878. Richard June. Sentenced February 19, 1877
;

county, Greene ; crime, arson, third degree ; term four years
;

prison, Clinton.

Sentence commuted to one year and six months' actual

service.

Augusts, 1878. Hiram Eeeves. Sentenced February 18, 1876;

county, Jefferson ; crime, iovgevy, third . degree ; term, five

years; prison. Auburn.

Sentence commuted to two years and six months' actual

service.

August 3, 1878. Conrad Froude. Sentenced December 6, 1876

;

county. New York ; crime, burglary, third degree ; term, three

years and six months
;
prison. Sing Sing.

Sentence commuted to two years, subject to the legal deduc-

tion for good conduct.

August 3, 1878. Joseph F. Mclntyre. Sentenced August 17,

1877 ; county, New York ; crime, grand larceny ; term, two

years and six months
;
prison. Sing Sing.

Sentence commnted to one year actual service.

August 3, 1878. Dirk Devine. Sentenced December 8, 1876
;

county, New York ; crime, assault to harm ; term, three years

;

prison. Sing Sing.

Sentence commuted to two years, subject to the legal deduc-

tion for good conduct.
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August 5, 1878, William A. Hay. Sentenced* June 12, 1875

;

county, Livingston ; crime subornation of perjury ;
term, six

years
;
prison, Auburn.

Sentence commuted to three years and two months' actual

service.

August 8, 1878. Frederick Buckingham. Sentenced February 15,

1878; county, Nev7 York; crime, forgery; term, one year;

prison, 'Hevf York County Penitentiary.

Sentence commuted to six months' actual service.

August 8, 1878. Leo Honnef. Sentenced October 15, 1877;

county, New York ; crime, forgery, third degree; term, three

years
;
prison. Sing Sing.

Sentence commuted to one year, subject to the legal deduc-

tion for good conduct.

September 5, 1878. Maurice Vaughn. Sentenced January 8,

1877; county, Erie; crime, robbery ; term, five years
;
prison,

Auburn.

Sentence commuted to two years, subject to the legal deduc-

tion for good conduct.

September 5, 1878. Jules Freehet. Sentenced September 6, 1876

;

county. New York ; crime, selling obscene literature ; term,

two years and fined $100 ;
prison, Sing Sing.

Sentence commuted to two years' actual service. "

September 12, 1878. James Simonds. Sentenced -September l4,

1876 ; county, New York ; crime, grand larceny ; term, five

years; prison. Sing Sing; transferred to Auburn.

Sentence commuted to two years and six months, subject to

the legal deduction for good conduct.

September 12, 1878. Erastus Bargy. Sentenced March 15, 1878;

county, Herkimer ; crime, arson, fourth degree ; term, one

year and one month; prison, Onondaga County Penitentiary.

Sentence commuted to six months' actual service.

.

September 12, 1878. Charles F. Stearns. Sentenced February 15,

1875 ; county. New York ; crime, forgery, third degree (two

indictments) ; term, eight years
;
prison, Sing Sing.
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Sentence commuted to five years, subject.to the legal deduc-

tion for good conduct.

•
September 13, 1878. Moritz Weis. Sentenced February 15, 1878

;

county, New York ; crime, grand larceny ; term, three year's
;

prison. Sing Sing.

Sentence commuted to seven months' actual service.

September 19, 1878. John Britt. Sentenced November 6, 1874;

county, New York; crime, rape; term fifteen years; prison,

Sing Sing.

Sentence commuted to five years and six months, subject to

the legal deduction for good conduct.
»

September 19, 18 1 8. Decker Eush (colored). Sentenced Septem-

ber 22, 1876; county. New York; ,crime, assault to rape;

term, five years
;
prison, Sing Sing.

Sentence commuted to two years' actual service.

September 23, 1878. Allen Smith alias Jolm Phillips. Sentenced

September 26, 1876 ; county, Kings ; crime, grand larceny
;

term, five years; prison, Kings County Penitentiary.

Sentence commuted to two years and six month^, with legal

dednction.

October 4, 1878. Michael O'Neil. Sentenced January 19, 1875
;

county, Essex ; crime, robbery ; term, teui years : prison,

Clinton.

Sentence commuted to five years and six months, subject to

the legal deduction for good conduct.

October 4, 1878. Patrick McLaughlin. Sentenced June 6, 1873
;

county. New York ; crime, robbery, first degree ; term, twenty

years
;
prison. Sing Sing.

Sentence commuted to eight years, subject to the legal

deduction for good conduct.

October 4, 1878. George Douglas. Sentenced June 6, 1878;

county. New York ; crime, petit larceny from the person;

term, fifteen months; prison. New York County Penitentiary.

Sentence commuted, to four months' actual service.
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October 7, 187S. Clarence M. Rice. Sentenced October 12, 1876 ;

county, Gliautauqiia; crime, forgery ; term, fonr years
;
prison,

Auburn.

Sentence commuted to two years' actual service.

October 23, I87S. La Fayette Ingersoll. Sentenced October 33,

1877; county, Oswego; crime, burglary and larceny; term,

two years
;
prison. Auburn.

Sentence commuted to one year actual service.

October 2i, 1878. Thomas J. Logan. Sentenced September 28,

1876; county, Oneida; crime, rape ; term, ten years; prison,

Auburn.

Sentence commuted to two years and one mopth actual

service.

October 24, 1878. Thoirtas McDonongh. Sentenced December

28, 1877; county, Chemung; crime, robbery; term, seven

years; prison. Auburn.

Sentence commuted to one year, subject to the legal deduc-

tion for good conduct.

October 30, 1S7S. George Livingston alias Lawrence Anderson.

Sentenced September 21, 1876; county. Kings; crime, bur-

glary, third degree and grand larceny ; term, live years
;
prison,

Kings County Penitentiary.

Sentence commuted to two years and eight months, subject

to the legal deduction for good conduct.

November 11, 1878. Samuel Clark. Sentenced May 11,1878;

county. New York ; crime assault and battery ; term, one

year
;
prison, New York County Penitentiary.

Sentence commuted to six months' actual service.

November 21, 1878. Theophilus Krzysky. Sentenced May 23,

1876; county, Kings; crime, assault and battery with intent

to kill ; term, five years
;
prison. Kings County Penitentiary.

Sentence commuted to two years and six months' actual

service. •

November 26, 1878. Warren Fellows. Sentenced January 20,

1870; county. Orange; crime, miirder, second degree; term,

twenty years; prison. Sing Sing.
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Sentence commuted to eight years, ten months and seven

days' actnal service.

November 27, 1878. Joshua Covey. Sentenced May 29, 1858
;

^
county, Washington ; crime, rape ; term, life

;
prison, Clinton.

Sentence commuted to twenty years and six months' actual

service.

Decembfir 2, 1878. Gebrge W. Sherman. Sentenced September

2, 1878 ; county, Wayne ; crime, assault and battery ; term,

six months and fined fifty dollars; prison, Monroe County

Penitentiary.

Sentence commuted to three months' actual service.

December 5, 1878. Michael Eogers. Sentenced June 6, 1872;

county, New York ; crime, robbery ; term, twenty years

;

prison, Sing Sing.

Sentence commuted to ten years, subject to the legal deduc-

tion for good conduct.

December 5, 1878. William Conldin. Sentenced August 8, 1876;

county, New York; crime, petit larceny from the person;

term, five years
;
prison, Clinton.

Sentence commuted to three years, subject to the legal

deduction for good conduct.

December 12, 1878. Samuel C. Salmons. Sentenced December

14, 1876; county, New York; crime, bigamy; term, five

years
;
prison, Sing Sing.

Sentence commuted to two years and six months, subject to

the legal deduction for good conduct.

December 16, 1878. Michael Cahill. Sentenced December 27,

1877; county, Chemung; crime, seduction; terra, two years

and six months
;
prison. Auburn.

Sentence commuted to one year and two months, subject to

the legal deduction for good conduct.

December 23, 1878. Daniel Sullivan. Sentenced September 27,

1878 ; county. New York ; crime, assault and battery ; term,

one year
;
prison New York County Penitentiary.

Sentence commuted to three months' actual service.
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December 23, 1878. Robert L. Eead. Sentenced September 1,

1873 ; county, Queens ; crime, robbery ; term, twenty years
;

prison, Clinton.

Sentence commuted to eight years, subject to the legal

deduction for good conduct.

REPRIEVE.

January 15, 1878. Lester Brotherton. Sentenced November,

1877; county, Cayuga; crime, murder, first degree ; sentenced

to be hanged January 17, 1878
;
prison, county jail.

Respite granted until January 24, 1878.

Statement op Pardons, Commutations of Sentence and

Eepeieves granted by the Governor, for the tear 1879.

PARDONS.

January 3, 1879. George Hopkins. Sentenced March 4, 1878

;

county, Oswego ; crime, burglary and larceny ; term, three

. years; prison. Auburn.

January 7, 1879. Ernest Manvel. Sentenced June, 1878 ; county,

Kings ; crime, grand larceny ; term, one year and six months

;

prison. Kings County Penitentiary.

January 17, 1879. Josiali W. Brandon. Sentenced November

28, 1878 ; county, Columbia; crime, assault and battery ; term,

six months
;
prison, Albany County Penitentiary.

January 18, 1879. Joshua McFadden and Arthur Mallon.

Sentenced August 7, 1876; county. Queens ; crime, robbery
;

term, ten years
;
prison. Sing Sing.

January 18, 1879. Lemuel Wilson and Charles Johnson, alias

Alexander Crawford. Sentejuced September 10, 1878 ; county,

Queens; crime, grand larceny.; term, one year
;
prison, Kings

County Penitentiary.

January 27, 1879. Thomas Ward. Sentenced October 5, 1877

;

county, New York; crime, rape ; term, ten years
;
prison, New

York County Penitentiary.
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February 3, 1879. Edward Flannigan. Sentenced October 8,

1878 ; county, Westchester ; crime, petit larceny ; term, four

months; prison, Albany County Penitentiary. »

February 3, 1879. James Kearney. Sentenced December 23,

1876 ; county, New York ; crime, assault and battery ; term,

three months
;
prison, New York County Penitentiary.

February 6, 1879. John W. Eighmy. Sentenced July, 1878

;

county, Saratoga; crime, perjury; term, six years; prison,

Clinton.

February 7, 1879. Andrew Gavigan. Sentenced October 8, 1877;

county, New York ; crime, assault to harm ; term, three

years
;
prison. Sing Sing.

February 7, 1879. David Malone. Sentenced November 16,

1878 ; county, Greene ; crime, assault and disorderly conduct

;

,
term, six months

;
prison, Albany County Penitentiary.

February 8, 1879. John Donnelly. Sentenced May 26, 1874;

county, New York ; crime, burglary ; term, seven years

;

prison Sing Sing ; transferred to Clinton.

March 12, 1879. Patrick Sheehy. Sentenced December 7, 1877

;

county, New York ; crime, receiving stolen goods ; term, four

years and six months
;
prison, Sing Sing.

March 12, 1879. John Clarke, Jr. Sentenced December 10, 1878

;

county, Greene ; crime, assault and battery ; term, six months

;

prison, Albany County Penitentiary.

March 13, 1879. Schuyler Town. Sentenced December '7, 1877;

county, St. Lawrence ; crime, arson, third degree ; term, four

years and three months
;
prison, Clinton.

March 14, 1879. Michael Le Barron. Sentenced September 26,

1877; county, Washington ; crime, grand larceny ; terra, two

years and six months
;
prison, Clinton.

March 24, 1879. A. S. Workman Sentenced March 1, 1877

;

county, Oneida; crime, receiving stolen goods; term, three

years
;
prison, Auburn.
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March 26, 1879. Jason Sackett. Sentenced December 16, 1878
;

county, Dutchess ; crime, petit larceny ; term, four months
;

prison, Albany County Penitentiary.

April 5, 1879. Edward McMeneman. Sentenced December 5,

1878; county, Rensselaer; crime, petit larceny ; .term, six

months; prison, Albany County Penitentiary.

April 7, 1879. Joseph H. Downs. Sentenced February 20, 1879 ;

county, Suffolk ; crime, arson ; term, four years; prison, Sing

Sing.

April 12, 1879. George H. Nolte. Sentenced March 20, 1876

;

county, New York ; crime, embezzlement ; terra, five years
;

prison, Sing Sing; transferred to Auburn.

April 12, 1879. Homer H. Fields. Sentenced December 27,

1878; county, Niagara; crime, assault and battery; term,

four months; prison, Erie County Penitentiary.

April 16, 1879. Philip Williams. Sentenced March 13, 1879
;

county, Montgomery ; crime, malicious trespass ; term, ninety

days; prison, Albany County Penitentiary.

April 19, 1879. Thomas Goodman. Sentenced- June 20, 1878
;

county, New York; crime, receiv'ing stolen goods; term, one

year and six months; prison. New York County Penitentiary.

April 19, 1879. Maurice Hennessey. Sentenced January 19,

1877; county. Kings; crime, burglary; term, five years and

six months
;
prison. Kings County Penitentiary.

May 6, 1879. Eugene Bridenbecker. Sentenced May 3, 1879

;

county, Herkimer; crime, arson, second degree; term, seven

years; prison, Auburn'.

May 7, 1879. Edward Burt. Sentenced April 5, 1879; county,

New York ; crime, being the instigator of a premeditated

"rat bait"; term, three months; prison. New York County

Penitentiary.

June 12, 1879. George A. Charter. Sentenced May 15, 1879;

county, Oneida ; crime, assault and battery ; term, six months

;

prison, Onondaga County Penitentiary.
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Fune 25, 1879. Frederick Levy. Sentenced June 11, 187Y;

connly, New York; crime, grand larceny; term, five years;

prison, Sing Sing ; transferred to Clinton. ,

Tune 25, 1879. Charles Sickler. Sentenced July — , 1877; county,

Oswego; crime, grand larceny; term, tliree years: prison,

Onondaga County Penitentiary. [Died before the pardon

reached him.]

Tune 27, 1879. Henry Baer. Sentenced December 26, 1878;

county. New York ; crime, obtaining goods by false pretences ;

term, six months, and fined $4,000 ;
prison, New Yoi-k

County Penitentiary. The prisoner has served his term, and

is now held for non-payment of the fine.

July 1, 1879. Attila Beyer. Sentenced September 6, 1876;

county. New York; crime, assault to kill ; term, ten years;

prison, Sing Sing; transferred to Auburn.

Upon the condition that he will leave this country.

July 3, 1879. William Smith. Sentenced March 11, 1878;

county, NeviT York ; crime, receiving stolen goods; term, five

years
;
prison, Sing Sing.

July 3,1878. Thomas Dusenbury. Sentenced June 29, 187»
;

county, Albany ; crime, grand larceny
; term, two years

;

prison, Albany County Penitentiary.

July 3, 1879. John W. Munger. Sentenced April 25, 1879;

county, Albany ; crime, bigamy ; term, two years
;
prison,

Clinton.

July 15, 1879. . Armand Baux. Sentenced November 16, 1876

;

county, New York; crime, manslaughter, second degree;

term, four years
;
prison, Sing Sing.

Upon condition that he will leave this country by July 30,

1879.

July 18, 1879. Johanna Rooney. Sentenced April 19, 1879;

county, Montgomery ; crime, petit larceny ; term, four months
;

prison, Albany County Penitentiary.

July 26, 1879. Daniel S.Thornton. Sentenced May 31, 1878;

county, Onondaga; crime, burglary, third degree; term, three

years
;
prison, Onondaga County Penitentiary.
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August 4, 1 879. Jndson Groom. Sentenced Oetober 26, 1877;

county, Onondaga ; crime, burglary, third degree ; term, five

years
;

prison,' Onondaga County Penitentiary.

Upon condition that he leave this State at once, and will

not return.

August i, 1879. John Schuster. Sentenced September 11, 1877;

county. New York ; crime, burglary, third degree ; term, five

years; prison. Sing Sing ;. transferred to Asylum for Insane

Convicts at Auburn.

August 12, 1879. James Lancton. Sentenced June 13,- 1878
;

county, Rensselaer ; crime, grand larceny ; term, two years
;

prison, Albany County Penitentiary.

August 12, 1879. James McCabe. Sentenced July 19, 1879;

county, ' Cayuga ; crime, petit larceny; term, sixty days;

prison, county jail.

August 21, 1879. Prank Higgins. Sentenced August 4, 1879
;

county Warren ; crime, assault and battery ; term, six months
;

prison, Albany County Penitentiary.

August 23, 1879. Michael Conway. Sentenced December 18,

1875 ; county, Oswego ; crime, rape ; term, six years
;
prison.

Auburn.

August 23, 1879. Micliael Collins. Sentenced June 28, 1879
;

county, Oswego ; crime, assault and battery ; term, four

months; prison, Onondaga County Penitentiary.

August 25, 1879. Robert Sharp. Sentenced May 16, 1878;

county, Jefferson ; crime, bigamy ; term, five years
;
prison,

Auburn.

August 25, 1879. Timothy McCarthy. Sentenced December 19,

1878 ; county, Onondaga ; crime, seduction ; term, three years
;

prison, Onondaga County Penitentiary.

August 25, 1879. Ernst Neithardt! Sentenced March 21, 1878;

county, New York ; crime, receiving stolen goods ; term, four

years ;: prison, Sing Sing.
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Liigust 27, 1879. James Maher. Sentenced March 5, 1879
;

eckUHty, New York ; crime, assault to harm ; term, two years

and six months
;
prison, Sing Sing. ,

epteraber 5, 1879. Ishmael E. Clare. Sentenced June 11, 1878
;

county. New York ; crime, burglary iirst degree ; term, ten

years
;
prison, Sing Sing.

eptember 9, 1879. George Martin, alias Henry Cleary, alias

Greoi'ge Allen. Sentenced August 14, 1878; county, New
York ; crime, burglary thii-d degree ; term, three years

;

prison, New York County Penitentiary.

Upon the condition that he will leave thi§ State and not

return.

leptember 12, 1879. James Hayes and James Kelly. Sen-

tenced March 21, 1879; county. Kings; crime, assault and

battery; term, one year; prison. Kings County Penitentiary.

leptember 18, 1879. Otto Oswald. Sentenced April 4, 1878;

county. New, York ; crime, grand larceny ; term, two years

and six months; prison. Sing Sing; transferred to Atlburn.

Upon condition that he will leave this country on the 1st

day of October, 1879. •

September 19, 1879. Edward Keating. Sentenced April 12,

1878; county, Eensselaer ; crime, assault with a deadly

weapon ; term, two years
;

prison, Albany County Peni-

tentiary.

September 22, 1879. John Dunn. Sentenced June 9, 1879;

county, Broome ; crime, assault and battery ; term, six months;

prison, Albany County Penitentiary.

September 25, 1879. Byron Yanderwerker and Wellington Van-

derwerker. Sentenced May 16,1877; county, Otsego; crime,

burglary, third degree; term, five years; prison, Auburn.

)ctober 1, 1879. Joseph O'Flanigan. Sentenced December —

,

1878; county, Erie; crime, burglary third degree; term,

; prison, Elmira Reformatory.

)ctober 2. 1879. : George Smith. Sentenced July 15, 1879

;

county, Saratoga ; crime, indecent assault and battery ; term,

six months; pnson, Albany County Penitentiary.
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Outober 4, 1879. Patrick Donavan. Sentenced August 13, 1879;

county, Dutchess; crime, assault and battery; term, four

months
;
prison, Albany County Penitentiary.

October 4, 1879. Gordon M. Grouse. Sentenced September 26,

'

1879; county, Fulton ; crime, arson, third degree; term,
;

prison, Elmira Reformatory.

October 6, 1879. John Stetzler. Sentenced February 21, 1878

;

county. Kings ; crime, burglary and grand larceny ; term, six

years and six months; prison. Kings Gounty Penitentiary.

October 6, 1879. Henry Morgan. Sentenced February 23, 1878
;

county. Kings; crime, burglary third degree; term, tliree

years and six months; prison. Kings Gounty Penitentiary.

October 6, 1879. John Richmond. Sentenced September 13, 1879

;

county, I>utchess; crime, petit larceny; term, three months;

prison, Albany County Penitentiary.

October 9, 1879. James Wilson. Sentenced July 31, 1879;

county, Albany ; crime, assault and battery ; term, six months
;

prison, Albany Gounty Penitentiary. '

October 11, 1879. August Engel. Sentenced September 24, 1878
;

county, New York; crime, indecent assault and battery,

term, two years and $500 fine; prison. New York Conuty

Penitentiary.

Upon the condition that he pay a fine of $250.

October 13, 1879. Patrick Russell. Sentenced August—, 1879;

county, Columbia; crime, assault and battery; terip. six

months; prison, Albany County Penitentiary.

October 20, 1879. Charles E. Wnvd, alias William H. Hall. Sen-

tenced April 12, 1877; county. New York; crime, forgery

third degree ; term, five years
;
prison. Sing Sjog-

October 21, 1879. Edward Garrett. Sentenced August 2, 1879;

county, Columbia; crime, assault and battery; term, six

months; prison, Albany Gounty Penitentiary.

October 21,1879. Theodore Fischel. Sentenced June 5, 1878
;

county. New York ; crime, grand larceny ; term, three years

;

prison, Sing Sing.
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October 22, 1879. Henry Kix. Sentenced October 8, 1875;

county, New York ; crime, murder, second degree ; term, life
;

prison, Bing Sing.

October 27, 1879. "William Morris. Sentenced September— , 1877;

county, Erie; crime, burglary, first degree; term, ;

prison, Elmira Reformatory.

October 30, 1879. Hugh McCorley. Sentenced September 25,

1879; county, Columbia; crime, petit larceny; term, four

months
;
prison, Albany County Penitentiary.

November 14, 1879. Daniel and Thomas Day. Sentenced March

26,1879; county, Erie; crime, petit larceny; term,
;

prison, Western House of Eefnge for Delinquent Children at

Rochester.

November 15, 1879. John Simpson. Sentenced July 14, 1879
;

county, Albany; crime, vagrancy; term, one year; prison,

Albany County Penitentiary.

November 17, 1879. Edwin Williams. Sentencijd January 6,

1876; county, Kings ; crime, grand larceny ; term, five years
;

prison, Kings County Penitentiary. The prisoner is serving

out his time lost by an attempt to escape.

November 17, 1879. Charles Plevocts. Sentenced June 2, 1879

;

county, Onondaga ; crime, petit larceny ; term six months

and fined fifty dollars
;
prison, Onondaga County Penitentiary.

November 19, 1879. A. Charles Luce. Sentenced July 4, 1879
;

count}', Oneida; crime, extortion ; term, six months and fined

thirty dollars; prison, Onondaga County Penitentiary.

November 19, 1879. Frank Watley. Sentenced December 3,

1877 ; county, Onondaga ; crime, grand larceny ; term, three

years; prison, Onondagn County Penitentiary. ^

November 19, 1879. William H. Ross. Sentenced July— , 1879

;

county, Erie; crims, petit larceny; term, one year; prison,

Erie County Penitentiary.

November 20, 1879. Michael McGuire. Sentenced December

30, 1878; county, Niagara; crime, rape; term-, five years;

prison. Auburn.
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- November 20, 1879. Michael Shanghnessy. Sentenced July 9,

1879 (case appealed and judgment confirmed by Court of Ses-

sions, September 30, 1879); county, Albany; crime, assault

and battery ; term, thirty days
;

prison, Albany County

Penitentiary.

N*ovember 21, 1879. Thomas Kelly, alias Henry' Hope. Sen-

tenced April 24, 1876 ; county, Kings ; crime, burglary,

second degree and grand larceny ; term, eight years
;
prison,

Kings County Penitentiary.

November 21, 1879. Charles S. Nase and Charles Vickerman.

Sentenced May 19, 1879; county, Herkimer; crime, burglary

and grand larceny; term, three years; prison, Onondaga

County Penitentiary.

November 24, 1879. Charles A. Goff. Sentenced September 14,

1876; coiinty, Steuben ; crinie,burglary, third degree; term,

. five years; prison, Aubni'n.

November 24, 1879. Micliael Green. Sentenced July 6, 1878

(he was taken out of prison on the 15th day of July, 1 878, by

a writ of certiorari, returned June 28, 1879) ; county, West-

chester; crime, assault and battery ; term, six months
;
prison,

Albany County Penitentiary.

November 24, 1879. Walter Barber or Baehr. Sentenced April

24, 1874 ; county, St. Lawrence ; crime, burglary ; term, seven

years
;
prison, Clinton.

November 25, 1879. Jason D. Merritt. Sentenced February —

,

1879 ; county, Cattaraugus ; crime, burglary, third degree

;

* terra, two years; prison, Erie County Penitentiary.

December 5, 1879. Mary Morris. Sentenced December 21, 1876
;

county. Kings ; crime, grand larceny ; term, four years and

*six months
;
prison, Kings County Penitentiary.

December 15, 1879. Louis Kuhike. Sentenced October 27, 1879

;

county, New York ; crime, rape ; term, five years
;

prison,

Sing Sing.
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December 18, 1879. F. A. Dunster. Sentenced October 4, 1878

;

county, New York ; crime, grand larceny ; term,
;
prison,

Elmira Reformatory.

December 20, 1879. Matthew Mulligan. Sentenced November
26, 1879 ; county, Saratoga ; crime, petit larceny ; term, ninety

days
;
prison, Albany County Penitentiary.

COMMUTATIONS.

January 11, 1879. John Campbell. Sentenced October 28, 1872

;

county. New York; crime, rape; term, twenty years; prison.

Sing Sing ; transferred to Auburn.

Commuted to nine years and six months, from October 28,

1872, subject to the legal deduction.

January 17, 1879. David K. Pierce. Sentenced January 19,

1876; county, Oneida; crime, arson, first degree; term, life

;

prison. Auburn.

Commuted to four years, from January 19, 1876, subject to

the legal deduction.

January 22, 1879. Thomas Gillen. Sentenced December 18,

1875 ; county, Oswego; crime, arson, third degree; term, six

years; prison. Auburn.

Commuted to four years and two months, from December

18, 1875, subject to the legal deduction.

January 28, 1879. Joseph Murray. Sentenced May 31, 1871

;

county. New York ; crime, robbery, first degree ; term, twenty

years
;
prison, Sing Sing; transferred to Auburn.

Commuted to twelve years from May 31, 1871, subject to

the legal deduction.

January 29, 1879. Michael Healey. Sentenced December 30,

1878 ; county, Monroe ; crime, petit larceny ; term, six months

and fined twenty-five' dollars
;

prison, Monroe County Peni-

tentiary.

Commuted to one month, from December 30, 1878, actual

service.

January 30, 1879. John Beverly. Sentenced October 31, 1877

;

county, Cattaraugus; crime, attempt to commit rape; term,

four years
;
piison, Auburn.

15
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Commuted to one year and six months, from October 31,

1877, subject to the legal deduction.

February 4, 1879. Kichard Supplee. Sentenced February 6, 1877

;

county, New York ; crime, grand larceny from the person

;

term, three years
j
prison. Sing Sing.

Commuted to two years, from February 6, 1877, actual

service.

February 7, 1879. William Hoifman. Sentenced April 8, 1878

;

county, Kensselaer ; crime, bigamy ; tei-m, two years
;
prison,

Albany County Penitentiary.

Commuted to one year, from April 8, 1878, subject to the

legal deduction.

February 13, 1879. Alphonso Guinand. Sentenced November

15, 1877; county, Oneida; crime, grand larceny; term, four

years
;
prison, Auburn!

Commuted to one year and six months, from November 16,

1877, subject to the legal deduction.

February 14, 1879. Patrick McCormack. Sentenced April 16,

1878 ; county, New York ; crime, burglary, third degree ; term,

three years
;
prison. Sing Sing.

Commuted to one year, from April 16, 1878, subject to the

legal deduction.

February 17, 1878. Charles Clough. Sentenced February 19,

1878 ; county, Yates ; crime, bigamy ; term, two years

;

prison. Auburn.

Commuted to one year, from February 19, 1878, actual

service.

February 17,1878. John Gorton aWa« John Gordon. Sentenced

June 19, 1872 ; county, Erie ; crime, robbery ; term, eight

years
;
prison. Auburn.

Commuted to six years and eight months, from June 19, 1872,

actual service.

February l7, 1879. Michael Stein. Sentenced November 19,

1877 ; county, Albany ; crime, burglary, third degree ; term,

three years
;

prison, Albany County Penitentiary.



Appendix. 219

Commuted to one year and six months from November 19

187Y, subject to the legal deduction.

February 20, 1879. Bartley Hester. Sentenced Jan uai^ 22, 1879;
county Fulton; crime, disorderly person ; term, sixty days

;

prison, Albany County Penitentiary.

Commuted, to one month from January 22, 1879, actual

service.

February 20, 1879. John Mal.oy. Sentenced November 22, 1878
;

county, Albany; crime, burglary, third degree; term six

months
;
prison, Albany County Penitentiary.

Commuted to three months from November 22, 1878, actual

service.

February 26, 1879. Peter Kenny.
. Sentenced August 29, 1878;

'

county, Dutchess ; crime, assault with a dangerous weapon
;

term, one year
;
prison. Sing Sing.

Commuted to six months from August 29, 1878, actual

service.

March 7, 1879. David Conroy. Sentenced May 10, 1878 ; county,

New York; crime, assault to harm; term, one year and six

months; prison, Sing Sing.

Commuted to one year from May 10, 1878, subject to the

legal deduction.

March 20, 1879. Milton Lawton. Sentenced March 1, 1877;

county, Jefferson ; crime, grand larceny ; term, three years

;

prison. Auburn.

Commuted to two years and seven months from March 1,

1877, subject to the legal deduction.

March 21, 1879. Michael Donoliue. Sentenced June 7, 1872;

county. New York ; crime, burglary, third degree; term, fiv.e

years
;
prison. Sing Sing. While serving this sentence, as a

convict in the Auburri State Prison, he killed a fellow convict

;

was indicted for murder in the first degree, and found guilty

of manslaughter in the third degree. He was thereupon

sentenced on the 16th day of May, 1874, from Cayuga county

1 to an additional term of four years, to commence at the expira-

tion of the term of his former sentence, to wit, the 6th day

of June, 1877.
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His sentence is hereby commuted so as to expire on the

22d day of March, 1879.

March 26, 1879. Harvey Douglass. Sentenced December 27,

1878; county, New York; crime, petit larceny; term, six

months
;
prison, New York County Penitentiary.

Commuted to three months, from December 27, 1878,

actual service.

March 31, 1879. Joseph Bates alias Eugene O'Hare. Sentenced

April 1, 1878; county, New York; crime, receiving stolen

goods; term, two years and six months; prison, New York

County Penitentiary.

Commuted to one year, from April 1, 1878, actual service.

April 4, 1879. Bernard Conroy. Sentenced June 7, 1878;

county. New York ; crime, grand larceny ; term, two years

;

prison. Sing Sing.
,

Commuted to one year, from June 7, 1878, subject to the

legal deduction.

April 12, 1879. Walter Mickel and John Mickel. Sentenced

March 13, 1879 ; county, Greene ; crime, petit larceny

;

term, sixty days
;
prison, Albany County Penitentiary.

Commuted to one mont;Ii, from March 13, 1879, actual

service.

April ] 6, 1879. J. Vincent Jenks. Sentenced October 18, 1878

;

county, Wyoming ; crime, assault to rape ; term, one year

and. eight months
;
prison, Erie County Penitentiary.

Commuted to six months, from October 18, 1878, actual

service. '

•

April 23, 1879. Philip Pearson. Sentenced June 27, 1878;
county. New York; crime, grand larceny; term, two years;

prison. Sing Sing.

Commuted to one year from June 27, 1878, subject to the

legal deduction. Upon condition that he leave the country,
' [Died April 24, 1879.]

April 29, 1879. James Graham. Sentenced March 3, 1877;
county, Washington

; crime, arson ; term, seven years
;
prison,

Sing Sing ; transferred from Clinton.
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Commuted to two years and two months, from March 3,

18Y7, actual service.

April 30, 1879. James S. McClure. Sentenced July 2, 1878;

county, Onondaga; crime, receiving stolen goods; term,

three years; prison, Onondaga County Penitentiary.

Commuted to one year, from July 2, 1878, subject to the

legal deduction.

May 21, 1879. Christian Meyer. Sentenced March 22, 1876
;

county, New York ; crime, grand larceny ; term, five years
;

prison, Sing Sing.

Commuted to tliree years and two months, from March 22,

1876, actual service.

May 21, 1879. Alfred Calhoun. Sentenced May 23, 1879 ; county,

Clinton ; crime, arson, third degree ; term, six years
;
prison,

Clinton.

Commuted to two years and six months, from May 23, 1877,

subject to the legal deduction.

June 12, 1879. Jacob Berry. Sentenced April , 1878;

county, New York ; crime, keeping a disorderly house ; terra,

eight months, and fined $150 (the conviction was aflBrHied in

the Supreme Court, and subsequently in the Court of Appeals

;

the defendant in the meantime being on bail ; although sen-

tenced in April, 1878, the term of his imprisonment did not

begin until the 30th of April, 1879); prison. New York

County Penitentiary.

Commuted to sixty 'days from April 30, 1879.

June 20, 1879. ,
James Plane. Sentenced April 23 ; 1879 ; county,

New York ; crime, assault and battery ; terra, one year

;

prison. New York County Penitentiary.

Commuted to two months, from April 23, 1879, actual ser-

vice.

July 1, 1879. Lester Brotherton. Sentenced Nov. , 1877;

county, Cayuga ; crime, murder, first degree ; term, to be

hanged on the 17th day of June, 1878 ; reprieved January 15,

1878, until January 24, 1878; stay of proceedings granted

and resentenced to be hanged on the 11th day of July, 1879;

prison, county jail.
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Commuted to imprisonment in the Auburn State Prison for

life.

July 11,1879.' Henry Miner alias Charles Clark. Sentenced

July 16, 1877 ; county, New York ; crime, burglary, second

degree ; term, five years
;
prison. Sing Sing.

Commuted to two years, from July 16, 1877, actual service.

July 22, 1878. Thomas Downey. Sentenced September
,

1878 ; county, Kings ; crime, grand larceny ; term, two years

;

prison. Kings County Penitentiary.

Commuted to one year, from September 24, 1878, subject

to the legal deduction.

July 23, 1879. John S. Roberts and James Vondrey or Vouchey.

Sentenced July 7, 1879; county, Washington; crime, mali-

cious mischief; term, four months; prison, Albany County

Penitentiary.

Sentence of each commuted to fifteen days, from July 7,

1879, actual service.

July 24, 1879. Peter Vornlacher or Furlacher. Sentenced

November 6, 1871 ; county. New York ; crime, robbery, first

degree; term, fifteen years
;
prison. Sing Sing; transferred to

Auburn.

Commuted to seven years, eight months and eighteen days,

from November 6, 1871, actual service.

July 24, 1879. Christopher I. Maine. Sentenced June 10, 1876
;

county, Tioga ; crime, procuring an abortion ; term, five years
;

prison. Auburn.

Commuted to three years and two months, from June 10,

1876, actual service.

July 28, 1879. Owen Coughlin. Sentenced February —, 1879

;

county, Albany; crime, breach of the peace; term, 360 days;

prison, Albany County Penitentiary.

Commuted to six months, from February 18, 1879, actual

service.

August 1, 1879. Moses Singer. Sentenced December 4, 1877

;

county. New York ; crime, assault to rape ; term, five years

;

prison. Sing Sing.
'^
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Commnted to two yeare, from December 4, 187Y, subject to

the legal deduction.

August 4, 18Y9. James Donahue. Sentenced Fehruafy 6, 1878
;

.
county, Kings; crime, grand larceny; term, five years; prison,

Kirfgs County Penitentiary.

Commuted to one year and six months, from February 6,

1878, actual service.

Augnst 5, 1879. Charles H. Eletson. Sentenced May 11, 1878;

county, Monroe; crime, receiving stolen goods; term, five

years; prison, Auburn.

Commuted to one year and six months, from May 11, 1878,

subject to the legal deduction.

August 19, 1879. William D. Morgan. Sentenced June 4, 1879;

county, Oneida ; crime, false pretenses ; term, six months

;

prison, Onondaga County Penitentiary.

Commuted to two months and fifteen days, from June 4,

1879, actual service.

August 23, 1878, John Curamings. Sentenced August —,1879;

county, Orange ; crime, assault and battery ; term, four months

and fined twenty-five dollars; prison, Albany County Peni-

tentiary.

Commuted to payment of the fine of twenty-five dollars.

August 30, 1879. Charles B. Boyd. Sentenced November 2,

1878 ; county, Chautauqua ; crime, forgery ; terrii, two years
;

prison. Auburn.

Commuted to one year, from November 2, 1878, subject to

r; the legal deduction.

September 1, 1879. Benjamin Skelly. Sentenced March 8,

1877 ; county, Washington ; crime, arson ; term, seven years

;

prison, Clinton ; transferred to Sing Sing.

Commuted to two years and six months, from March 8,

1877, actual service.

September 17, 1879. Robert Wadsworth. Sentenced June 20,

1879 ; cojinty, Kings ; crime, abortion ; term, one year; prison.

Kings County Penitentiary.

Commuted to three montlis, from June 20, 1879, actual

service.
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September 23J 1879. Alonzo Ainsworth alias James Smith.

Sentenced November 25, 1879; county, New York; crime,

. forgery; term, two years; prison. New York County Peni-

tentiary.

Commuted to one year, from November 25, 1879, subject

to the legal deduction.

September 25, 1879. Isaac Willse. Sentenced September 27,

1878 ; county. New York ; crime, assault to harm ; term,

three years
;
prison, Sing Sing.

Commuted to one year, from September 27, 1878, actual

service.

September 27, 1879. Michael J. O'Donnell alias Henry Mon-

crief. Sentenced January 22, 1878; county. New Fork;

crime, petit -larceny from person; term, four years; prison.

Sing Sing.

Commuted to two years, from January 22, 1878, subject to

the legal deduction,

October 3, .1879. Charles Frederick Ybule. Sentenced May —

,

1878 ; county, Jefferson ; crime, assault to ravish ; term, three

years; prison. Auburn.

Commuted to one year, four months and fifteen days, from

May 17, 1878, actual service.

October 3, 1879. James "Wilson. Sentenced July 7, 1879 ; county,

Erie; crime, assault and battery; term, six months; prison,

Erie County Penitentiary.

Commuted to three months, from July 7, 1879, actual

service.

October 6, 1879. Stephen Reynolds. Sentenced October 3, 1877;

county, Oneida ; crime, burglary, third degree ; term, three

years; prison, Auburn.

Commuted to two years and six months, from October 3,

1877, subject to the legal deduction.

October 11, 1879. Wilhelm Johansen. Sentenced January 14,

1875 ; county. New York ; crime, burglary, first degree ; term,

seventeen years; prison. Sing Sing; transferred to Auburn.
Commuted to seven years, from January 14, 1875, subject

to the legal deduction.
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October 11, 1879. Frank Irving. Sentenced October 15, 18Y8;

connty, New York; crime, burglary, third degree; term, two
years

;
prison^ Sing Sing. -^

Commuted to one year, from October 15, 1878, actual ser-

vice,

October 20, 1879. Ellen Carey. Sentenced October 24, 1877

;

county, New York ; crime, arson, first degree ; term, life ;

prison, New York County Penitentiary.

Commuted to two years, from October 24, 1877, actual

setvice.

November 1, 1879. Edwin K. Mathewson. Sentenced October

4, 1878 ; county, New York ; crime, grand larceny ; term,

two years
;
prison. New York County Penitentiary.

Commuted to one year and one month,* from October 4,

1878, actual service.

November 6, 1879. George tV. Matsell. Sentenced March 8,

1878 ; county, New York ; crime, obtaining money by false

pretenses ; term, tliree years
;
prison. New York County Peni-

tentiary

.

Commuted to two years, from March 8, 1878, subject to the

legal deduction.

•November 7, 1879. Gustavns Abbott. Sentenced March 1, 1878

;

county. New York ; crime, obtaining goods by false pretenses

;

term, three years
;
prison. Sing Sing.

Commuted to two years, from March ], 1878, subject to the

legal deduction.

November 14, 1879. Edward W. Tallman. Sentenced March 16,

187-8 ; county, Dutchess ; crime, causing a miscarriage ; term,

four years
;
prison. Sing Sing.

Commuted to two years, from March 16, 1878, subject to

the legal deduction.

November 14, 1879. Jolin Williams. Sentenced May 16, 1878
;

county. New York ; crime, burglary, third degree ; term, two

years and six months
;
prison, Sing Sing.

Corajnuted to one year and six months, from May, 16, 1878,

actual service.



226 Appendix.

November 14, 1879. Lawreilce Delaney. Sentenced July 18,

1879 ; county. Kings ; crime, assault and battery ; term, six

months
;
prison. Kings County Penitentiary.

Commuted to four months, from July 18, 1879, actual

service.

November 20, 1879. Hugh McCarrick. Sentenced September 24,

1878; county, Albany ; crime, burglary, third degree ; term,

two years; prison, Albany County Penitentiary.

Commuted to one year and two months, from September 24,

1878, actual service.

November 30, 1879. Anson Eldridge. Sentenced August 25,

1878 ; county, St. Lawrence ; crime, larceny from the person
;

term, two years
;
prison, Clinton.

Commuted to one year and three months, from August 25,

1878, actual service.

November 20, 1879. H,enry H. Wilson. Sentenced November 22,

1870 ; county. Kings ; crime, burglary, first degree ; term,

twenty years
;
prison, Sing Sing.

Commuted to nine years, from November 22, 1870, actual

service.

November 25, 1879. Eichard Plunkett. Sentenced NovembeB

27, 1878 ; county. New York ; crime, grand larceny ; term, two

years
;
prison. New York County Penitentiary.

Commuted to one year, from November 27, 1878, actual

service.

November 25, 1879. Thomas Lyons. Sentenced November 29,

1876 ; county. Queens ; crime, rape ; term, seven years
;
prison.

Auburn.

Commuted to four years, from November 29, 1876, with

deduction.

December 1,1879. George Smith (colored). Sentenced Februaiy

15, 1870 ; county New York ; crime, burglary, first degree

;

term, twenty years
;
prison. Sing Sing.

Commuted to fifteen years and eight months froin February

15, 1870, subject to the legal deduction.
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December 1, 187-9. George and John Vandyke. Sentenced April

5, 1877 ; county, St. Lawrence ; crime, burglary and larceny
;

term, five y.ears each
;
prison^" Clinton.

Commuted to three years and six months from April 5, 1877,

with deduction.

December 2, 1879. William C. Gilman. Sentenced Octobpr 12,

1877 ; county, New York ; crime, forgery, third degree

;

term, five years
;
prison, Sing Sing ; transferred to Auburn.

Oommuted to two years, one month and twenty days from
October 12, 1877, and will terminate December 2, 1879.

December 9, 1879. Thomas Egan. Sentenced May 31, 1878
;

county, Eensselaer ; crime, aiding and abetting in obtaining

money of the county wfongfully ; term, eight years, and fined

$1,500; prison, Clinton.

Commuted to one year and ten months from May 31, 1878,

with deduction.

December 9, 1879. Hamilton Parker. S'entenced December 10,

1878; county, Onondaga ; crime, assault with a deadly weapon;
term, three years

;
prison, Onondaga County Penitentiary.

Commuted to one year from December 10, 1878, actual

service.

December 9, 1879. William Parnham. Sentenced November 2,

1878; county, Chautauqua; crime,' grand larceny; term four

years
;
prison. Auburn.

Commuted to one year and four months from November

2, 1878, with deduction.

December 10, 1879. Elijah Sparks. Sentenced December 13,

1876; county, Orange; crime, grand larceny; term, five

years; prison, Sing Sing; transferred to Auburn.

Commuted to four years, from December 13, 1876, with

deduction.

December 10, 1879. William J. Aikin. Sentenced September 5,

1872 ; county, New York ; crime, grand larceny, two charges,

and attempt burglary first degree; term,, twenty years; prison.

Sing Sing; transferred to Clinton.

Commuted to eleven years and four months, from Septem-

ber 5, 1872, with deduction.
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December 15, 18Y9. James G. Twiss. Sentenced July 8, 1875

;

county, ^ew York; crime, robbery first degree; term, eigh-

teen years
;
prison, Sing Sing.

Commuted to six years and six months, from July 8, 1875,

subject to legal deduction.

December 15, 1879. Daniel Eowland. Sentenced March 22,

1878; county, Otsego; crime, rape; term, six years; prison.

Auburn.

Commuted to one year and nine months, from March 22,

1878, actual service.

December 15, 1879. William Hess. Sentenced May 26, 1875
;

county. New York ; crime, burglary first degree ; term, fif-

teen years
;
prison, Sing Sing.

Commuted to seven years and six months, li!bom May 26,

1875, subject to legal deduction.

December 15, 1879. James A. Gibson. Sentenced December 20,

1878; county, Onondaga; crime,- grand larceny; term, two

years
;
prison, Onondaga County Penitentiary.

Commuted to one year, from December 20, 1878, actnal

service.

December 15, 1879. Thomas Ryan. Sentenced June 27, 1877

;

county. New York; crime, murder, second degree; term,

life
;
prison, Sing Sing.

Commuted to three years and three months^ from June 27,

1877, subject to the legal deduction.

December 15, 1879. Thomas Lowndes, sentenced Jiine 17, 1874
;

county, Kings; crime, murder, second degree; term, life;

prison. Sing Sing ; transferred to Auburn.

Commuted to eight years and four months, from June 17,

1874, subject to the legal deduction.

December 15, 1879. Michael Perry. Sentenced February 13,

1878; county, Monroe; crime, assault with intent to rob;

term, ten years
;
prison, Auburn.

Commuted to five years, from February 13, 1878, subject

to the legal deduction.
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Deeember 1 8,' 18Y9. Thomas R. Lewis. Sentenced April 22,

1878 ; county, New York ; crime, forgery, third degree

;

term, two years and six months
;
prison, Sing Sing.

'. Commnted to one year and eight months, from April 22,

1878, actual' service.

December 18, 1879. Hugh Cassidy. Sentenced April 23, 1879

;

county, Albany ; crime, burglary, third degree ; term, two

years; prison, Albany County Penitentiary.

Commuted to eight months, from April 23, 1879, actual

service.

BEPRIEVE8.

May 14, 1879. Felix McOann. Sentenced March 31, 1879;

county, Chenango ; crime, murder ; term, to be hanged May
16, 1879

;
prison, county jail.

Eepri«ved until Friday, June 6i, 1879.

December 10, 1879. Nathan Orlando Greenfield. Sentenced

October , 1879; county, Onondaga; crime, murder, first

degree ; term, to be hanged on the 12th day of December,

1879
;
prison, county jail.

Reprieved until Friday, January. 30, 1880.
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Gumbleton, Henry A., County Clerk New Vork, order remov-

ing from office 23

Hudson River State Hospital for the Insane, memorandum

attached to bill making appropriation for the 91

Interest, memorandum filed with bill reducing legal rate of. 132

Letter to the Legislature relating to the careless engrossing

of bills 3

Loew, Frederick W., Register City and County of New York,

giving time for amended answer 3



232 Index.

Miscellaneous— [Continued^.
1877 1878 1879
PAGE, PAGE. PAGE.

Loew, Frederick W., suspension of charges against 35

Morton, George W., Commissioner of Excise, City of New

York,- order removing from office 6

National Guard, complimentary order from the Governor. . . 115

Nevir Capitol, memorandum attached to bill making appro-

priation for 91

New Capitol Commissioners, memorandum filed with bill for

liquidating the liabilitii-s of 13

New Capitol, memorandum filed with "supply bill" in rela-

'tion to appropriation for 116

New York county, charges against Sheriff, letter to Henry

E. Knox and J. Adriance Bush, relative to hearing argu-

ments'. 166

Nicliols, Sidney P., Police Commissioner, city of New York,

approval of mayor's action in removing from office 49

Police Commissioners, city of New York, reasons for approval

of mayor's action in removing from office 155

Powell, Archibald C. , Superintendent of the Onondaga Salt

Springs, order removing from office 159

Richmond, Henry E., Sheriff of Manroe county, dismissal of

charges against .^ 105

Seymour, Hon. Horatio, letter to, regarding the pardon of

forgers ' 156

Smith, Hon. A. P., County Judge of Cortland county, letter

transmitting copy of charges against 33

Smith, Hon. A. P. , dismissal of charges against 107 ....

Smith, William P., Police Commissioner, city of New York,

approval of mayor's action in removing from office 155

Smyth, Hon. John P. , Superintendent of Insurance Depart-

ment, letter transmitting copy of charges against, and mes-

sage to Senate 11 15

State Survey, memorandum filed with bill in relation to 60

Pipe lines, reasons for allowing bill to become a law, by lapse

of time, with opinion of Attorney-General 50

Walworth, Prank H. , reasons for the pardon of 106
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MisGELLANEOTiB— {Gontinued).

MsaioBANDA Piled with Cbhtain Bills, Not Approved by the Gover-

NOR, in the Office of the Secsetary of State, viz. :,

1877 1878 1879
PAOE. PAOE. PAGE.

Albany, city of, relation to elections in, etc 104 ....

Brooklyn, city of, in relation to government Of ; 94

Canals, maintenance of. 88 ....

Cayuga Lake, to remove obstructions from 133

Citizens holding claims agains.t other States, to protect

rlghtsof..' 89 ....

Code of Civil Procedure, amending 103 ....

Game Constables, providing for appointment of special 104

Harlem River and Spuyten DuyvU creek, improvement of . . 134

Insurance Department, to amend chapter 366, Laws of 1859. . 95

Labor statistics, collection of 137

Military Code, revision of 140

New York city, to secure better public administration in 93 93 ....

New York city, in relation to public instruction 96

New York city, in relation to commissioner of jurors 90

Public burdens in various cities of this State, in relation to, 92

Regents of the University, to purchase certain autographic

letters 138

Regents of the University, to purchase objects of natural

history 140

Richmond county, to change location of court-house and

clerk's office 90

Supreme Court, relative to justices in Third Judicial District, 97

Taxes, assessment and collection of 135

Town insurance companies, to incorporate 89

Washington's Head-quarters at Tappan, to purchase 139

PROCLAMATIOlSrS.

Charette, William, reward for arrest of those implicated in

attempt to murder 15

Cleary, John, reward for arrest of those implicated in mur-

der of. 15

Davis, John, reward for arrest of the murderer of 93

16
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PeoolamATioNs — ( Continued ).

1877 1878 1879
FAOE. PAGE. PAGE.

Election, special, in Second Assembly district, Orange county, 4

Election, special, in First Assembly district, NewYork county 5

Election, special, in Twenty-fourth Senate district 13

Markle, Anna, reward for arrest of those implicated in the

murder of 8

Riots 103-105

Senate, convening in extra session 90

Thanksgiving ..'. 116 113 165

Plbueo-Pnbtimonia Among Cattle.

Gaflf, Pieischmann & Co., declaring stables of, in quarantine 4

Kings County Sheriff, letter of instructions to 7

Patrick, Gen. Marsena R., appointment as assistant to the

Governor— Letters of instruction, 1879, 5, 11, 13, 33, 37

Queens County Sheriff, letter of iostructions to 7

vetoes:

Albany, appointing harbor master in port of 81

American Jersey Cattle Club, to incorporate 37 ....

Andes, to organize fire department 39

Astoria, (Long Island City), relative to certain streets and

avenues in 98

Auburn City Hospital, to incorporate 87 ....

Bath, to confirm official acts of John L. Smith and Martin

W. Noble, as commissioners of excise 9 ....

Binghamton, to amend act incorporating 7

Brooklyn Library Building Fund Association, amending

act to incorporate 63

Brooklyn, Atlantic Avenue Railroad Company 136

Brooklyn, to facilitate trial of certain actions, and to provide

for counting ballots, etc 94

Brooklyn, amending charter (O'Reilly Bill) , 40

Black creek, to declare a public highway 84

Buffalo.'custody of city and county hall ; 10

Buffalo and Erie county, public buildings and grounds belong-

ingto . 79

Buffalo, better collection of taxes in. 83
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81,

83

43

84

64

Vetoes—
( Continued ).

Canals, maintenance of

Canals, in relation to

Canal Appraiser's award •

Carleton, Fii'st Methodist Church; prohibiting interments in

burial ground

Carthage, amending charter

Cemeteries and burying grounds, relating to 41-63, 83,

Certiorari and habeas corpus, writs of

Chazy, First Wesleyan Methodist church ,

Civil Code

Clinton county, county poor in

Clyde and Rose Plank-road Company, repealing act of incor-

poration

Code of Civil Procedure

Cohoes, city, to amend act incorporating

Coming, town, authorizing to borrow money

County Treasurers, Monroe and Seneca

Dunkirk, amending charter of village of

Eastern New York Fanciers' Association, to incorporate . .

.

Elections, other than for militia and town officers, to amend

act

Erie county. Surrogate's Court in

Erie county, special clerk to Supreme Court

Erie county, publication of legal notices in German language, ....

Esopus creek, protection of fish in

Fire apparatus. Sag Harbor 29

Fire departments, to incorporate 38

Fire department, to organize ... 39

Fire house in Skaneateles 63

Fish in Owasco lake 30

Flushing avenue (Long Island City), to improve

Fort Edward, union free school district number one

German Flats, to create board of alms in

Genesee Valley Canal, to extend time for sale of

Gouverneur Fire Company, to incorporate

Guion, J. Marshall, to confirm official acts of 5

Habeas corpus and certiorari, writs of

1877
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Vetoes — (Continued ).

1877 1878 1879
PAGE. FA.GV, PAQB,

Harpersville Cemetery Association, granting certain powers

to, etc 63

Herkimer county, amending act facilitating dissolution of

manufacturing corgorations 21

Higliways, amending act altering system of repairing. 31

Highway labor, relative to 43

Hudson, city, extending time for collection of taxes 33

Hoosick, Baptist Church to sell burying ground and remove

dead 41

Incorporations of cities and villages, acts amending or repeal-

ing, 1877 7,40,43,44,61, 64

Incorporations, private, acts amending or repealing, 1877, 31 , 63, ' 64

Indians, Seneca, to confirm lease made by 38

Insurance companies, plate glass, to regulate deposits of secu-

rities made by 20

Insurance,^ married women, relative to 46

Insurance, to prevent false statements in relation to the busi-

ness of, fire 41

Insurance, construction of fire, policies 60

Insurance companies, formation of town 117

Johnsburgh, town, construction of road 21

Lansingbui'gh, village, amend acts relative to 46

Leroy, village, conferring additional powers on trustees 55

Little T'alls, change the name to Rocton 83

Little Palls, amend act reincorporating 53

Married women, relative to . .-. 61

Medical science, to promote 78

Mentz, town of, relation to highway tax of New York Cen-

tral and' Hudson River Railroad in 47

Merchandise, to prevent fraud in sale or exchange of 119

Milton, school district number one to issue bonds 131

Monroe county, amending act to authorize treasurer to sell

property for unpaid taxes 48 ....

Newtown creek, to change bulkheads and pier lines 75

New York city, district courts in ; .

.

8 44

New York, lecal government to reorganize (" omnibus bill "), 64

New York, relative to certain indebtedness 41
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40

61

17

Vetoes— {Continued ).

1877
PAGE.

New York, providing additional number of commissioners of

deeds

New York, Five Points House of Industry

New Roclielle, town, drainage of swamp lands

Niagara City, amending act to incorporate

Niagara Falls, amending act to incorporate

Niagara county, additional powers on Supervisors relative to

support of poor.

Niagara county, relative to county poor

Notaries Public, to. ilicrease number

Northville, to amend act incorporating

Oneida River. (See Seneca River, 1877.)

Oneida Lake Canal, reappropriating money to complete con-

struction

Onondaga Salt Springs Reservation, line salt lots on

Onondaga Salt Springs Reservation, amending act to authorize

appraisal and sale of leased fine salt lots

Orange county, to extend jail limits

Orleans county, additional powers on Supervisors, relative

to support of poor

Orleans county, relative to county poor

Oswego river. (See Seneca river, 1877.)

Oswego county, town hall in Mexico '.
.

.

Owasco lake, to prevent taking of trout in

Piseco lake, Hamilton county, to construct road to

Plattsburgh, incorporating fire department in village of . . ...

Poughkeepsie, relating to raUroad in

Processions and parades, amending act to regulate

Public roads, laying out and altering in certain cases

Public Works, Superintendent of

Queens county, metropolitan sanitary districts, etc., in

Queens county, laying out Bushwick avenue

Revised Statutes, relating to assessment and collection of

taxes •

Revised Statutes, amending, in relation to inspectors of elec-

tion

Revised Statutes, amending, in relation to roads and highways.

1878
PAQE.

50

1879
PAGE.

56

119

48

99

57

64

44

99

135

48

99

35

30

28

37

11

80

26

78

58

57

96

85

38
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Vetoes— [Continued).

Revised Statutes, amending, in relation to laying out and

altering public roads.

Rochester city, to construct bridge over Brie canal

Royal Templars of Temperance, to incorporate Grand Coun-

cil of.

Sag Harbor, authorizing village to purchase fire apparatus. .

.

Saratoga county, authorize Court of Sessions and Oyer and

Termitier to pay clerk hire

Saratoga Springs; authorizing trustees to remove bodies in

Nelson street burying ground

Saratoga Springs, confirming action of trustees in the purchase

of lands for cemetery purposes

School moneys, regulating payment of

Scio, town of, authorizing appointment of constables in. . . .

.

Seneca Falls, board of education to appoint educational

assessor

Seneca river, constructing flshways on dams, across Oswego,

Oneida and

Skaneateles, authorizing trustees to sell real estate, to build

an engine house

Steinway avenue (Long Island City) to improve

Supervisors, to confer additional powers on boards of, etc. .

.

Supply bill, items in

Surrogate's court in Erie county.

Surrogates' courts, proceedings in

Syracuse, city, police and Are commissioners in

Taxes, assessment and collection of

Taxes, collectors and receivers of

Town ofBceis, amending act fixing time for election of

Troy Public Library, incorporating

Union, village of, to incorporate Tornado Hook and Ladder

Company

United States Trade-mark Association, to iucorporate

Watervliet, providing better facilities for election of town

officers

Watkins, Methodist Episcopal Church in

Westchester county, relating to certain public offices in

1877
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Vetoes — {Continued ).

1877 1878 1878
FAOE. PAGG. FAOE.

Wolcott, amending act relative to election of police justices

in village of 183

Women, election to school offices 43

Wyoming county, town of Pike, authorizing school district

No. 8 to sell portion of school-house site 75

APPENDIX.

Letter to Governor J. D. Bedle, of New Jersey, regarding the

surrender of Henry W. Baldwin

Pardons, commutations and reprieves, 1877, 1878, 1879












